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JOHN K. PORTER. 


By GROSVENOR P. Lowrey. 


HAVE been asked to write a short 

sketch of John K. Porter, who died in 
April of this year. The task is difficult, for 
reasons which apparently should make it 
easy. Judge Porter and I were friends 
from the year 1861 to the day of his death, 
which occurred in April of 1892. During 
fifteen years of that time we were partners 
in the practice of law in New York, and in 
daily and intimate association. It might 
be expected from this that I should have 
known him well; and I suppose I did know 
him as well as any man knew him. But 


when I seek to gather from my memory : 
material to illustrate, without too much: 


amplification and analysis, his strong and 
unique individuality, I find that I have no 


sufficiently clear hold upon him. He was. 


a man with differing phases of character. 
This statement, which seems to imply vacil- 
lations or uncertainty, must be at once quali- 
fied by another, seemingly opposed to it, — 


namely, that he was a man of absolute in-, 


flexibility, and therefore with no vacilla- 
tions; and of a certain formality in all his 
actions and ideals, and therefore with slight 
if any variation in the manifestations of 
himself; with absolutely definite opinions 
on most subjects, and with absolutely fixed 
principles and affections. For instance, 
among all the men I have known, he was 
most forgiving of an injury or offence. At 
the same time he was a relentless hater, — 
his hatred being tempered, however, by a 
Christian conscience, which forbade him to 
do injury to an enemy. I think he forgave 
where he had respect, and could not forgive 
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where he felt contempt. Ordinarily, one 
would not expect difficulties in appreciating 
the motives or the intellectual and spiritual 
movements of so positive a man. Never- 
theless, it is true that after all these years of 
acquaintance, I find myself diffident about 
making generalizing estimates of Judge 
Porter. A few things can be stated be- 
yond dispute. His personal and professional 
integrity stood like a mountain height in 
comparison with the average man’s fidelity. 
It was not possible to be more honest and 
faithful. As a friend, his steadfastness had 
no limit. As a counsellor, he was exception- 
ally industrious, persistent, and all-believing 
in his client, — who, it may be mentioned, 
was always in the right! His case was 
always one which should be won, Only a 
few times in our association did he say to 
me, after a case was over, —in a sort of con- 
fidential way, as if announcing an astound- 
ing and incredible suspicion, — that he was 
“a little afraid that our client had gone too 
far,” etc., or “had not been quite what he 
appeared,” etc. Still, with all this faith, his 
critical acumen was ever at work on his 
case, distrusting everything and everybody, 
and sparing nothing iti the search for exact 
truth, and the means by which to make it 
known. To reconcile such believing with 
such doubting is an instance of the diffi- 
culty I find in harmonizing my views of 
Judge Porter’s character. In some things 
there were “‘no two ways about” him. Thus, 
a promise was inviolable with him; and the 
assurance of his friendship, once obtained, 
was good forever. In every relation in life 
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he was exactly what he professed. His cor- 
diality, which was marked, and endeared 
him to a great many men throughout the 
Union, — especially to younger members of 
the bar, — was entirely sincere. A lawyer 
who knew him well said to me a few days ago 
that when acting as senior, Porter could make 
it always appear, if anything went wrong in 
a case, that he, the senior, was blamable, — 
that 4e ought to have done this or that; 
or that it was Azs oversight or fis over- 
confidence, etc., that had led to the error. 
And my friend declared that no amount of 
protest would make Porter concede the point. 
Still, I have known him to be unsparing 
and unforgiving to ignorance or incompe- 
tency, when accompanied by vanity or will- 
ingness to play a perfunctory part. So, 
also, when successful in a case, he was 
quick to inform the client of the efficiency 
of the junior’s preparation, and of the im- 
portant influence of that preparation on the 
result, etc. Juniors never lost clients through 
him, but, on the contrary, generally found 
their confidence strengthened after an expe- 
rience with Porter as senior. In short, he 
was an open-hearted, generous, high-spirited, 
faithful, inscrutable character. The inscru- 
tableness I shall not try to exhibit by exam- 
ples; and it is alluded to only because I 
cannot conscientiously speak — and do not 
wish so to speak to those who knew us both 
—of Judge Porter as if believing that the 
general and superficial aspects of character 
which I may be able to show, give or can 
be made to give any really complete view 
of the man. 

The general opinion of him in our pro- 
fession during his career is justly expressed 
by a short article in the “ Albany Law Jour- 
nal,” from which I quote in part: — 


“ After several years’ retirement and physical 
heaviness, Judge John K. Porter has died, at the 
age of seventy-three years; and so has passed 
away one of the greatest American advocates. . 
He was master of a remarkably beautiful extem- 
poraneous style, — vivid, original, and _ brilliant. 
His tact was exquisite and unerring. He had 





a grim satiric humor. He had abounding re- 
sources and readiness, audacity equal to the most 
surprising occasion, unfailing patience and com- 
mand of his temper. He elevated and dignified 
common disputes, while never passing the boundary 
between pathos and bathos. . . . So has departed 
the second of the three greatest advocates of our 
State, who contested the Beecher case. There 
have always been men in every human occupation 
who were peculiarly the admiration of their breth- 
ren in the same occupation; and it has always 
seemed to us that Porter was the lawyers’ ideal 
advocate.” 


John K. Porter was born at Waterford, 
N. Y., on the 12th of January, 1819. His 
father was a physician in excellent practice 
there, and gave his son a superior education, 
ending with his graduation from Union Col- 
lege, to which institution he was always 
greatly attached. 

It is said that he wished his son to adopt 
the medical profession, but that a few 
months’ trial led him to say: “ John, I do 
not know what sort of a lawyer you might 
make, but you will make a very poor doc- 
tor.” This is a little surprising ; for among 
other peculiarities, Judge Porter evinced the 
greatest interest in “cures,” and had in 
scrap-books and note-books a large collection 
of so-called remedies, varying in therapeu- 
tical importance from a horse-chestnut worn 
in the pocket, to the most complex prescrip- 
tions, and covering every ailment, from plain 
obvious toothache to whatever bodily disease 
is hardest to understand. These he cher- 
ished, and with benevolent zeal communi- 
cated to his suffering friends. Perhaps the 
old doctor had witnessed the beginning of 
this collection, and, on the whole, knew 
what he was talking about. 

The moral character of Judge Porter was 
cast in an heroic mould, which was doubt- 
less matter of heritage. His grandfather 
was a Major in the Revolutionary army, 
who fougtit at the battle of Bemis Heights, 
and participated in the capture of Burgoyne; 
but although his military career had been 
much to his credit, at the close of the war 
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he positively refused to be recognized by his 
military title, and insisted always on being 
known as “ Deacon,” —esteeming that office 
more than the other. Dr. Porter was, I be- 
lieve, an indulgent parent in most things, 
an affectionate and self-sacrificing man ; but 
he must have been rather severe in his 
judgments of his boy. Having already de- 
termined that he could not make a good 
doctor, he appears to have been disinclined 
to accept the neighborhood reputation which 
the young man was fast gaining in the 
law. It is said that the doctor heard John 
K. but once in court, being led then by 
public interest in some trial to slip in at the 
back of the court-room while his son was 
speaking. The only opinion which could 
be elicited from him afterward by friends 
was that John did not do so badly as he had 
expected. The circumstances of Dr. Por- 
ter’s death show continuance of this heroic 
strain by descent from the hard and pious 
Revolutionary Major. He was in perfect 
health, visiting his patients as usual, when 
he died suddenly by the roadside. His 
horse was found standing near him; he 
was lying in an angle of the road-fence, 
his hat placed upon a high stick to at- 
tract attention, and his body in such posi- 
tion as he would have selected for a patient 
threatened with apoplexy; and with lancet 
in hand, he was trying to relieve himself 
from the threatening attack by blood-letting. 
But the remedy had come too late, and he 
was dead. This calmness in a most critical 
personal emergency was characteristic of his 
son. I believe that for a number of years 
he bore great pain in perfect silence, and in 
that way concealed from his friends the ap- 
proach of an insidious and obscure disease 
of the spinal cord, which, after producing a 
variety of misleading symptoms, kept him 
prisoner in his bed for the last three years 
of his life, enduring much of the time the 
extremest suffering. 

His study of the law was begun in the 
office of Nicholas B. Doe and Richard B. 
Kimball at Waterford, N. Y. The young 





student was admitted to the bar on reach- 
ing his majority; and came at once into 
competition and companionship with the 
bar of Saratoga County, at that time dis- 
tinguished throughout the country. He met 
there Deodatus Wright, Nicholas Hill, Wil- 
liam A. Beach, Augustus Bockes, and others 
whose names were only less eminent. Re- 
ferring to one of them, whose activity and 
pertinacity were notable, Porter used to say 
that “to have one case with X. was to be in 
full practice.” And I fancy that practice at 
the Saratoga Bar in those days was a man’s 
work. 

One of the earliest cases of which I have 
heard, and which is said to have been con- 
tested with utmost vigor, learning, and en- 
thusiasm, was a dispute before a Justice of 
the Peace about a pike-pole, —a pole used 
by boatmen in the perilous navigation of 
the canals,—the value of which was ap- 
praised in the action at less than one dollar. 
The trial lasted two days and two nights, the 
court being held until twelve o’clock each 
night. The result of the suit has been lost 
in the greater interest of the contest, my in- 
formant declaring that each lawyer made 
the case his own, and fought it as if not a 
pike-pole, but an oil-well had been the prize 
of controversy. 

Another interesting early incident of his 
career must have been disheartening. It 
came out when the Bar Association of the 
City of New York rejected by blackball the 
candidacy of a certain practitioner here. 

On hearing of the circumstance, Judge 
Porter, with great confidence in the correct- 
ness of his judgment, expressed the opinion 
that the rejected person was unfit for asso- 
ciation with gentlemen anywhere, and made 
it good by telling the story of one of the 
first, if not the very first, important case 
which was ever in his hands. When he en- 
tered the bar, there was immediately placed 
in his hands the defence of a suit against 
Judge Doe, as shareholder in some corpora- 
tion. There were reasons for asking for an 
extension of time to answer, which the young 
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attorney did by a civil request in a letter to 
the plaintiffs attorney in another part of the 
State, who was the person above referred to 
as having been blackballed. That person 
wrote to Porter a letter so full of expressions 
of a desire to oblige Judge Doe and avoid 
putting him to any trouble, etc., etc., that 
the inexperienced young lawyer understood 
it to be an assent to the desired extension, 
and was aroused from his error only on re- 
ceiving notice of taxation of costs and entry 
of judgment. The judgment was for sev- 
eral hundred dollars. In his mortification 
and despair, Porter considered himself ru- 
ined, and felt unable to acquaint Judge Doe 
with what had happened, in order to obtain 
the needed affidavit for opening the default. 
After a night’s reflection he took a shorter 
course. Going to his father, he succeeded 
in raising the money, and paid the judgment. 
John K. Porter never needed to learn any 
lesson twice; and it was observable through- 
out his life, that he was especially careful 
about the regularity of such important mat- 
ters as extensions of time to answer, etc. 

He began to travel the Circuit early, and 
at once took rank with the most eminent 
and experienced of his associates. He was 
a lawyer and an advocate by his very consti- 
tution; and people familiar with his early 
career say that his first forensic work was 
equal to his best. To take sides vehemently, 
and yet to keep wary and cool; to discrim- 
inate, and in the midst of controversy to 
shape or change a course in the face of his 
adversary, and yet to hide all this from that 
adversary; to contend strenuously and un- 
compromisingly, taking every point and ev- 
ery advantage, yet keeping strictly to the 
standard of uprightness, and to the ethical 
code of the profession in every situation, — 
those things were as natural to him as his 
breath. He was for a short time a partner 
of Deodatus Wright, an accomplished jurist, 
association with whom was doubtless very 
useful. When that connection ended, he 


went into partnership with Nicholas Hill 
and Peter Cagger at Albany. 


Such is the 





evanescence of a great lawyer’s fame, that 
some of your readers may not have heard of 
Nicholas Hill. But most lawyers still hear, 
through the reports at least, the echoings of 
a fame like that of his contemporary in this 
State, Charles O’Connor, or like that of men 
like Pinckney, Wirt, Jeremiah Mason, and 
Horace Binney, in earlier times, in other 
States. A young friend informs me that at 
Columbia Law School it was the practice of 
Professor Dwight to refer students to briefs 
of Nicholas Hill, as furnishing the perfect 
model of professional work. The brief in 
Silsbury v. McCoon, 3 N. Y. Rep. 380, may 
be named as an example. In Olcott v, 
Tioga R. R. Co., 20 N. Y. 210, will be 
found another, which is often cited to stu- 
dents as a model in the art of brief-making ; 
and it may be interesting to know the modus 
operandi by which briefs like these were 
built up. 

During the existence of the firm of Hill, 
Cagger, & Porter, it was the practice of Mr. 
Hill to argue all cases in the Court of Ap- 
peals, and of Porter to try all cases at the 
Circuit, and argue appeals in the General 
Term; a practice, by the way, of which 
Porter did not approve. Lawyers through- 
out the State had a practice of sending cases 
to prominent lawyers at Albany for argu- 
ment, not only of motions, but final hear- 
ings. At one time Mr. Hill was said to 
hold retainers in a large proportion of all 
the cases on the docket of the Court of Ap- 
peals, at each term. 

Usually he wrote his own briefs, not rely- 
ing upon those of attorneys or other coun- 
sel. The preparation of those briefs gener- 
ally resulted from preliminary arguments 
conducted at night, after the day’s work was 
over, between Porter and Hill, in which they 
contended and struggled over every point in 
the case. These consultations often began 
by Mr. Hill’s calling from his room : “ Porter, 
what do you think of the authority of ‘ Smith 
v. Jones’ ?” or “ What have you to say upon 
this proposition?” etc. The query, fre- 
quently addressed to the younger man when 
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just on the point of going home at nine or 
ten o’clock in the evening, was pretty sure 
to result in an all-night’s session, and some- 
times in a very excited discussion. For 
Mr. Hill, having elicited his junior’s first 
impression, opinion, or criticism, would in- 
variably assail it; and usually succeeded, at 
the outset at least, in demonstrating that 
there was “nothing in it,” that it was “ ridic- 
ulous, untenable,” etc. All the advocate in 
Porter being aroused, he would proceed to 
fortify his argument by a thorough examina- 
tion of the question by aid of the facili- 
ties at hand. The firm were then owners of 
the law library formerly belonging to Judge 
Cowen, who by its aid had, with Mr. Hill, 
created that monument of learning, “ Cowen 
& Hill’s Notes to Phillipp’s Evidence,’—a 
library which was said to have cost him 
more than $25,000 (a great sum at that 
time), and which the firm had more than 
doubled. Daylight often saw the brief sent 
in by local counsel riddled and destroyed by 
the fire of enlightened and astute criticism, 
and an entirely new line of argument substi- 
tuted. It did not always happen that one 
night sufficed, and it came to be the custom 
of Mr. Hill to fight inch by inch with his 
partner Porter, in these night sessions, over 
every case of interest which he was after- 
ward to argue in the Court of Appeals. 
With such practice in fence against such 
an adversary, it was not surprising that 
when he met in court the brilliant men of 
the day,—O’Connor, Evarts, Noyes, Com- 
stock, Cutting, Ganson, Lord, et id omne 
genus, the perfection of his armor and weap- 
ons came to be proverbial. The result of 
such professional work had its reward. The 
firm of Hill, Cagger, & Porter stood easily 
first in the State, if certain firms in the city 
of New York be excepted, and perhaps first 
in any case. Certainly the arguments of 
Nicholas Hill were unsurpassed, and will 
probably remain forever unsurpassed in this 
State, for learning, logic, power, and per- 
suasiveness. And for this they were in 
part indebted to midnight sessions in the 





midst of the great Cowen library, with that 
fiery antagonist, John K. Porter, on the 
other side. It is easy to believe that but sel- 
dom anywhere — probably never in the more 
formal air of court-rooms — have greater in- 
tellectual contentions been heard, than some 
to which those silent walls were the only 
listeners. 

In 1846 Judge Porter was a member of 
the convention called to revise the Consti- 
tution of the State of New York; and al- 
though he was an active member of the 
various committees, he made but one speech. 
It was in support of a report upon limiting 
the powers and duties of the executive. A 
few quotations will give us a view of what 
sort of a statesman and publicist he was 
when twenty-seven years old :— 


“« The gentlemen from Ontario and from Albany 
deny our right to restrict any but delegated power. 
Why, sir, the power of the electoral body itself is 
a delegated power— not in form but in effect — 
by the necessity of the social compact. We were 
elected only by qualified voters. But we are the 
representatives of all. Those electors themselves 
were but the representatives of the people. Four 
hundred and fifty thousand electors may constitute 
a plurality. Shall those two hundred thousand, a 
minority even of the electoral body, without re- 
striction or barrier, select whomsoever they please 
to rule over two and a half millions of freemen? 
Every man that voted for you and me represented 
in his turn five unqualified citizens. We have a 
female population of one million two hundred and 
ninety-three thousand, —three times the number 
of your whole electoral body. They have as deep 
an interest in this Government as you; nay, a 
deeper interest. If your laws prove dangerous to 
liberty, you can unmake the work of your own 
hands. You are clothed with the power of the 
ballot-box. You have the strong arm to resist 
unto blood. They are voiceless, powerless, de- 
fenceless ! Are we not their representatives here ? 
There are more citizens under than over the age 
of twenty-one years. They have more interest 
than we in the Constitution we are to frame. They 
are to survive us and the electors who sent us here. 
If we sow the wind, they are to reap the whirl- 
wind. Nay, more, we are constitutionally legislat- 
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ing for advancing millions. We are assuming to 
act for generations to come. We represent, not 
the mere party which nominated, not the mere 
voters who elected us, but the whole people of 
New York, of each sex and of every age and con- 
dition, — aye, and the succeeding millions, whose 
constitutional rights we are now asserting, around 
whom we are erecting in advance constitutional 
barriers and entrenchments for the security of their 
liberties. Was Magna Charta extorted at Runny- 
mede by the iron-handed barons of Normandy for 
themselves alone? No; but for every freeman 
and serf within the limits of England — for every 
child of English lineage that has since been born 
— yea, and for every colony that has been planted 
in the wilderness by the descendants, and which 
has burst in its growth their bonds of colonial vas- 
salage. Fven in the Declaration of our own Inde- 
pendence are contained those doctrines of human 
rights which were first conceded by power to the 
spirit of liberty in the Magna Charta of England. 
When, therefore, we convene as the representatives 
of a free people, to discuss elementary. principles 
of constitutional law, let us discard the spirit of 
the demagogue and invoke that other spirit of 
expansive patriotism — of manly independence un- 
der a just sense of responsibility — of devotion to 
the great and permanent interests of the people. 
It devolves upon us to perpetuate the privileges of 
our citizens, and to guard our institutions from 
danger in the distance, whether menaced by legis- 
lative corruption, by popular excitement, by par- 
tisan frenzy, or by the encroachments of power. 
I trust this question will be met as one of prin- 
ciple ; that gentlemen will prove by their votes 
that love of the people which they profess in their 
speeches. Rely upon it, the electors will prefer 
the substance to the shadow.” 


“Mr. WorpeEN: It is absurd to suppose that 
two millions of men will make an absurd compact, 
and therefore they are to be trusted to select just 
such a candidate for their suffrages as they please. 

“Mr. Porter: Absurd as it is, two millions of 
men have made precisely such a compact, and it 
has stood in your constitution for twenty-five years. 
Whether the compact is altogether absurd is a 
question between the gentleman and the conven- 


tion of ’21, between the gentleman and the people | 


of the State of New York. But if the contract 
was absurd, it was their right to make it. It is 





their right to renew it. The gentleman from On- 
tario pronounces it absurd. The people of New 
York have not discovered its absurdity. We are 
here to enter into a compact to examine the an- 
cient landmarks, and if needful to erect new monu- 
ments to define the boundaries of executive, of 
legislative, aye, and of electoral power. Such a 
compact is our bill of rights. If we go behind 
the social compact and the doctrine of restric- 
tions. it is my natural right to hunt in every forest, 
to dig in every valley, to reap on every hillside. 
But by that compact we agree to respect the 
vested rights of property and to recognize the 
exclusive dominion of the landholder. The peo- 
ple have the power to elect a king to rule over 
them and make his eldest son successor to the 
throne. If gentlemen deny that, they deny the 
doctrine for which they contend, the unlimited 
power of the people. By this compact we surren- 
der that power, and declare, for us and our de- 
scendants, that we will have a Governor, but no 
King. He shall wear no crown. ‘Two years shall 
be the limit of his dynasty. He shall not be 
elected for life, even by the voice of the people. 
The gentleman from Ontario and the gentleman 
from Seneca insist that the question is involved, 
whether we will not entrust power to the people. 
Not so, Mr. Chairman, but that other question is 
involved, whether we, standing in the place of the 
whole people, will leave unlimited power in the 
hands of the electoral body. The question is 
involved, whether a plurality of 200,000 shall 
exercise absolute dominion over two millions of 
citizens.” 


A part of the plan which Mr. Porter op- 
posed was the removal of the restriction 
which required candidates for the office of 
Governor to be thirty years of age at the 
time of election. The result of Judge Por- 
ter’s speech was to induce Charles O’Connor, 
who was opposed to the restriction, to say 
that — 


“The gentleman from Saratoga in his own per- 
son furnishes the best evidence of the claims of 
early youth to honorable distinction.” 


In politics Judge Porter began life as a 
Whig, and at twenty-five years of age he 
made a speech before the Baltimore Conven- 
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tion of 1844, which nominated Henry Clay, 
which in the newspapers of the time is 
spoken of as an extraordinary effort for so 
young a man, and is said to have attracted 
great attention. Doubtless the political field 
was open to him at all times. His family 
and social connections would have made 
him a desirable candidate, and his educa- 
tion, ardor, and eloquence would doubtless 
have given him considerable party standing. 
But except the election to the Constitutional 
convention, and subsequent appointment and 
election to the Bench of the Court of Ap- 
peals, and one other occasion during the 
war, when for patriotic reasons he prose- 
cuted and almost won a hopeless Congres- 
sional canvass, he never permitted himself 
to be a candidate for office. Indeed, nothing 
had much interest for him which lay very far 
away from the prosecution and administra- 
tion of the law as a part of the progressive 
drama of human life. This he loved; other 
subjects sometimes interested him a little, 
but not much. In literature, his taste was 
for the classics. Of fiction, I doubt if he 
permitted himself to read anything this side 
of Sir Walter Scott. I often tried to speak 
with him upon a variety of subjects which 
interested my mind; but although he lis- 
tened politely and with apparent respect, I 
soon discovered that a repetition was more 
likely to accumulate evidence of my light- 
mindedness, according to his view, than to 
produce any other effect. In the daily rou- 
tine of law practice it was his maxim to 
win as you go. It was therefore idle as a 
general thing to talk to him of present tac- 
tics arrranged to accomplish a secondary or 
indirect effect by and by. He considered 
this as an effort to be wiser than events, 
which, ordinarily, he did not believe was 
practicable. In politics also he was for se- 
curing now, in an honest and fair way, what 
was needed. He did not listen with patience 
to theories of government which postponed 
present advantage or security to real or sup- 
posed theoretical necessities. In closing his 
argument in the Legal Tender Case in the 





Court of Appeals, on the 27th of June, 1863, 
he said : — 

“It happens, by a singular coincidence, that the 
appeal to your Honors to declare the Government 
impotent for its own defence, is made at a time 
when the heels of the rebel soldiery are polluting 
the soil of a free State, between the capitol of 
New York in which we hold our deliberations, 
and the capitol of the nation where final judg- 
ment is to be pronounced. 

“On the theory we maintain, the Constitution 
was designed as a citadel to secure public liberty 
and repose. On the theory of our adversaries, 
it was to serve as a grave, in which sovereignty 
should be buried alive, to linger only until life 
should be extinguished by suffocation. 

“* FE pluribus unum’ is not a mere rhetorical 
phrase, but the terse record of the philosophy of 
our system of government, —a_ stumbling-block 
only to those who reject even the mathematical 
postulate that the whole is greater than either of 
its parts. The effect of yielding to the views of 
these tenacious friends of the Constitution would 
be to relieve them and us from its burdens and its 
protection. It would be to deliver over the Govern- 
ment to its enemies, ‘ monstrum ingens cui lumen 
ademptum’—nay more, with its inherent force 
and its constitutional power of self-defence, bound 
to helplessness with cords spun from its own fibre.” 


Upon the breaking up of the Whig party 
Judge Porter became a Republican, and re- 
mained ardently attached to that party, but 
with an independent bias which several times 
took him away from the support of the regu- 
lar nominations. I am sure that he voted 
for Grover Cleveland for Governor of the 
State of New York, and I am inclined to 
think that on later occasions also he would 
have been found, had he chosen to avow his 
position, among those who call themselves 
independents. 

His contempt for some of the leading 
members of his party was openly expressed. 
He heard me regretting the degradation of 
high office which happened when a person 
(whose only apparent recommendation was 
that he was a very rich man) was elected 
Senator of the United States from this 
State, and said with some asperity: “Why 
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do you question his right to this office? 
Has he not paid for it?” 

In 1853 he was counsel for the managers 
on behalf of the Assembly on the trial of 
John C. Mather, one of the Canal Commis- 
sioners of the State of New York in the 
Court of Impeachments. His argument of 
this case appears to me the most close, pow- 
erful, and logical of any which I have had 
opportunity of reading; but it would be diffi- 
cult to make extracts from it which would 
be intelligible. It being understood that the 
propositions which I shall quote below were 
made upon the trial of a public officer im- 
peached for malfeasance in the performance 
of statutory duties, a single one will indicate 
the way in which Porter wove together 
propositions of law which he intended to 
apply to an assumed or proven state of 
facts : — 


“The learned counsel for the respondent and 
we agree upon one proposition, that where a dis- 
cretionary power is confided, a corrupt intent must 
be proved to render the party either indictable or 
impeachable. 

“There is another proposition upon which we 
shall not differ, and that is, that where there is an 
infraction of positive law vesting no discretion in the 
party violating it, the intent is not to be proved, 
but presumed. Where there is a positive statute 
enjoining a duty, or prohibiting a wrong, with the 
officer, as with the citizen, the first, the simple, the 
paramount duty, is to obey. A violation of a man- 
datory law is fer se corrupt. The pretext of the 
culprit, that he cannot understand the statute 
which imposes a command on him, is idle. It is 
not like the case of a judge, who is to construe 
laws, affecting doubtful and civil rights between 
third parties. There he is bound honestly to seek 
the truth, but not to fd it! But if a judge is 
commanded by statute to commence no trial on 
the Sabbath day, he cannot say in excuse of his 
infraction of the act: ‘In my judgment public 
policy is against this provision. I will therefore 
assume that the lawgiver had in mind, not the 
Christian, but the Jewish sabbath ; and I will hold 
my court and commence my trials on Sunday as 
on Monday.’ Sir, in this case the statute enjoined 
plain duties upon the respondent ; he was to go 





so far, and no farther. As a member of the Let- 
ting Board, he had no authority except to contract 
under the direction of the Canal Board. As a 
member even of the Canal Board, he had no dis- 
cretion to exercise except upon the three elements 
prescribed by law, — price, ability, security. He 
was not at liberty to seek pretexts for evading the 
statute.” 


In 1857 I saw him for the first time, 
while making an argument before a select 
committee of the Senate of the State of 
New York, as counsel for the disfranchised 
corporators of Trinity Church. Judge Por- 
ter introduced the subject by saying :— 


“In behalf of the great body of the Episcopa- 
lians of New York, who for forty-two years have 
been excluded by an act of legislative suspension 
from the exercise of their corporate rights, I appear 
to ask that the barrier to the enjoyment of those 
rights may now be removed. If we are to rest 
our case upon a simple comparison of the second 
section of the Act of 1814, with even those por- 
tions of the charter and subsequent grants, read 
by my learned friends in aid of the exclusive 
claims of Trinity, in the course of the able argu- 
ments which have just been closed, no room 
would be left for doubt that the claimants would 
still be in the undisturbed possession of their 
franchises, but for this act of legislative exclu- 
sion; an act procured on the application of Trin- 
ity vestry in fraud of the beneficiaries of the trust, 
and operating as a great wrong, unintended indeed 
by the Legislature, but none the less unjust to 
those whose rights were shorn away, none the less 
disastrous to the interests of the church at large, 
none the less at war with the provisions of the 
State and Federal Constitutions.” 


The argument exhibited a profound com- 
prehension of those fundamental principles 
of association upon which all clubs, churches, 
political societies, and even free governments 
must stand if they are to stand safely. I 
was a casual spectator, not yet admitted to 
the bar. I was not an Episcopalian, nor had 
I any grievance against Trinity Church, not 
being even an heir of Anneke Jans. But 
the opening words of Mr. Porter thrill my 
memory still. They were low and sonorous; 
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and the impression on me was as if this man 
had been a champion knight, challenging, in 
my interest, some abominable wrong-doer to 
mortal strife. 

The best argument of his earlier years is 
'by some thought to have been made at the 
trial in Albany of William Landon, who was 
tried and acquitted July 21, 1855, on the 
charge of violating a prohibitory liquor law. 

“He dignified and elevated common dis- 
putes, while never passing the boundary be- 
tween pathos and bathos,” says the “Albany 
Law Journal.” The argument in Landon’s 
case is a sample of this. He said, address- 
ing the jury :— 

“The opinions just expressed by one of your 
number in the presence of the court, as well as 
the intimations of the bench during the progress 
of the trial, admonish me that I am entering on 
no ordinary task. Unless preconceived opinions 
can be removed by argument and authority, the 
defendant cannot expect the acquittal to which 
we believe him to be entitled. The fact is undis- 
puted that on the 6th day of July he sold two 
glasses of brandy to Messrs. Johnson and Hast- 
ings. Before he can be convicted, the question 
must be determined, either by you or by the court, 
whether this act was accrime. This is an inferior 
tribunal, in which the jury are the judges both of 
the law and of the fact. Two questions are in- 
volved in the issue: First, whether the sale of 
imported liquor is prohibited by the Act. Second, 
Whether the prohibitory enactment is in conflict 
with the Constitution. Both are legal questions ; 
one involving the construction and the other the 
validity of the law.” 


The remarks immediately following indi- 
cate that the trial was before a Justice of the 
Peace; that the jury were well-known tem- 
perance men; and that Judge Porter relied 
upon their intelligence and sense of justice 
for a candid hearing. I select from a long 
argument the following: — 


“In the general view I am presenting of the 
scheme of legislation embodied in this law, and 
the practical effects it was designed to accom- 
plish, it becomes necessary to allude to other 
considerations of a more public character. They 

46 





have an important bearing upon the rule of con- 
struction to be applied, and a still more direct 
connection with the constitutional inquiry. It is 
never to be presumed that it was the design of 
the Legislature to inflict wanton injury upon large 
classes of citizens, and the language of statutes 
invading general rights is always to be restrained 
within the narrowest limits. And when a law is 
found to be subversive of the public interests at 
the same time that it injures the security and value 
of private property, it weakens the presumption 
in favor of its constitutionality. 

“The prohibitory act took effect on the 4th of 
July. It then first spoke the language of com- 
mand. It found fifty millions of property in the 
form of spirituous liquor, in the hands of private 
citizens, purchased on the faith of pre-existing 
laws and constitutional guarantees, — property 
which had contributed to the taxes of the State 
and the national revenues, and which was 
bought, kept, and intended for sale as a bever- 
age. According to the theory of the prosecution, 
all this the law intended to confiscate at a single 
blow and without compensation. It found a hun- 
dred thousand citizens of the State engaged in 
various branches of business dependent on this 
department of commerce. All those who would 
not acquiesce in the destruction of their property 
it converted into criminals, and proposed to hunt 
down into the jails and penitentiaries. The Legis- 
lature claimed for itself the omnipotence of par- 
liament, and assumed to impose upon three mil- 
lions of men an act of arbitrary, bold, and tn- 
limited dominion. It undertook to strike down in 
one day the business and the property of a hundred 
thousand citizens, not as a punishment for ante- 
cedent crime, but on the pretext of private phi- 
lanthropy and public necessity. But this was not 
a tithe of the mischief it contemplated. Like all 
despotic enactments, it anticipated resistance, and 
provided for subduing it by a systematic departure 
from the usual course of public justice, and by 
lopping away, one by one, the safeguards of the 
citizen. It invested inferior magistrates with un- 
limited power over liberty and property. It cre- 
ated a host of constructive crimes, and visited 
them with unheard-of penalties and confiscations. 
It reversed the rules of evidence, and made acts 
in themselves lawful presumptive evidence of 
crime. It deprived parties accused, in cases in- 
volving alike their fortunes and their liberty, of 
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their right of trial by jury according to the course 
of common law. It clogged the right of appeal 
from the decision of an inferior magistrate, with 
conditions unprecedented even in absolute mon- 
archies. It provided that the accused might again 
be put in jeopardy after a full acquittal upon the 
merits. It usurped the province of the judiciary, 
and by a legislative decree confiscated fifty mil- 
lions of property. It adjudged the guilt of tens 
of thousands of citizens, and substantially restricted 
the courts to the execution of a search-warrant for 
the culprits. . 

“But the immediate victims are not the only 
sufferers under the act. Like every similar blow, 
it strikes at the framework of society. The sense 
of wrong arouses the spirit of resistance. Dissen- 
sion and discord arise, and divide men in their 
business, their private and their social relations. 
Animosities are kindled which years will not 
quench. Rumor is made the basis of criminal 
accusation, and espionage receives the sanction of 
law. Secret societies are organized to conduct 
State prosecutions, and the accused are admon- 
ished that they must confederate to resist them. 
Foul imputations, invective, and calumny are 
used by heated accusers as weapons of war. The 
weapons of assault may become, in their turn, 
the weapons of defence. Men do not willingly 
consent to be at once robbed and maligned. To 
ameliorate one evil a hundred are introduced, 
tending to demoralize society and foster the spirit 
of private feud and mutual enmity. Old ties are 
severed, old rights impaired, old guarantees re- 
pealed. To reform here and there a straggling 
inebriate, constitutional rights are to be invaded, 
and a criminal code introduced which has no 
parallel even in the history of New England.” 


And all this was about two glasses of 
brandy which “Messrs. Johnson v. Hast- 
ings” would perhaps have been better 
without. 

The Parish Will Case was argued in the 
Court of Appeals in April, 1862. William 
M. Evarts and John W. Edmunds were on 
one side, and Charles O’Connor and John 
K. Porter upon the other. Porter’s argu- 
ment remains a model of critical analysis of 
facts, made persuasive and winning by foren- 
sic eloquence. The case was a great one in 
its day. A fortune was involved, besides 





most interesting questions touching the tes- 
tamentary capacity of, and the validity of 
gifts inter vivos by, a paralytic, speechless, 
helpless husband to a wife, who had entirely 
excluded his own family from him during 
seven years of this disability, had entirely 
surrounded him by her own relations, and 
who appeared at his death, by gifts, and by 
codicils executed during his alleged disabil- 
ity, to have absorbed a great estate. 

In looking at the argument, I find some- 
thing at the outset which shows Porter’s 
usual plan of. work, —one which can, I think, 
be commended to all who may not employ 
it. His first step in any case was to jot 
down every act, event, document, scrap of 
paper, or whatever came into the case, in 
the order of their real or supposed dates. 
He said :— 


‘I submit to the court a printed statement of 
the material facts, arranged in chronological order. 
This statement was prepared with the conviction 
that in a case where the evidence extends through 
several octavo volumes, it might aid your Honors, 
in conducting the investigation, to consider events 
in the order of their actual sequence, — a mode 
which rarely fails to bring to light the nature and 
mutual dependence of a series of acts, and the 
objects and motives of the various actors and 
participants.” 


There is a great temptation to quote freely 
from this argument, which seems to me un- 
surpassed as an example of the criticism of 
facts as to their legal significance. But to 
do so with freedom would involve the men- 
tion of names, and, to a degree, the revival 
of things now forgotten, which might be 
painful to living persons, unknown to me. 
A few phrases, however, may, I think, with- 
out much risk of offence, be quoted. 

Judge Porter, declaring that certain facts 
which he recited, demanded explanation, 
said :— 

“We find it close at hand, in the prominent, 
controlling, undisputed feature of the case. 

“On the 19th day of July, 1849, Henry Parish 
was struck down with apoplexy. From that day 
he never sfoke and never wrote a single sentence 
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or clause of a sentence. Mrs. Parish had the sole 
possession and control of his person. She assumed 
the sole possession and control of his estate. He 
saw only those whom she permitted him to see. He 
saw them only when she permitted him to see them. 
She introduced two of her brothers into his man- 
sion at Union Square to preside over it with her, 
at the expense of the estate, as joint heads of the 
establishment. Fortunately for her purpose and 
theirs, another of these brothers, now here as claim- 
ants, was his attending physician. She cashiered 
his standing counsel, and filled the vacant place 
by assigning to him the counsel of the 
family, a gentleman of great distinction, to whom 
Mr. Parish had never spoken. She dedicated to 
his religious uses, her friend, her guest, her Bene- 
ficiary, the Reverend Pastor of Grace Church. 
Having favored him with these surroundings, she 
claimed to be the only medium of intelligent com- 
munication between him and the rest of the human 
race. Such are the circumstances under which 
Mrs. Parish claims to have received from her abso- 
lute dependant a succession of gifts intervening 
between apoplexy and death, to the amount of 
$100,000 annually, and running through the dark- 
est years of his life,—those in which he most 
needed wealth, and the alleviations with which 
it so often mitigates the pressure of age, disease, 
and calamity.” 





To sustain these various gifts: azter vivos 
as well as testamentary, testimony had been 
introduced to show that the husband, though 
an apoplectic, paralytic, epileptic mute, was 
otherwise in perfect health and of sound and 
disposing mind and memory; that though 
the vocal organs were paralyzed and he had 
lost the power of speech, yet he was able by 
other sounds or signs intelligible to Mrs. 
Parish, at times, and occasionally to others 
with her aid, to communicate intelligent 
ideas; that possessing these powers, he 
had exercised them of his own free will; 
and notwithstanding the presumption aris- 
ing from her absorption of his estate in im- 
provident and constant gifts, that he had 
made these codicils without undue influence. 

Every legal presumption was against the 
validity of the gifts and codicils ; and to up- 
hold these presumptions against this proof 





was the duty especially assigned to Mr. Por- 
ter. I venture to believe that professional 
work in the law was never better done. The 
analysis of evidence was keen, merciless, and 
exhaustive ; the demonstration of a fraudu- 
lent design was always clear and convincing 
and at times overpowering. A lurid sar- 
casm, and contempt for the actors in the 
shameful drama, hot from an honest and in- 
dignant heart, flash through the argument 
like summer lightning in a storm. Here 
are one or two specimens :— 


“The breath of God which shipwrecked the 
mind of Henry Parish fell like a zephyr upon his 
pious wife. As early as the 14th of August, a 
little more than a month after he was prostrated, 
she claims to have been fanned by a Divine affatus. 
She announces this heavenly visitation in a letter 
to his sisters of that date, the writing of which she 
excuses on grounds that recall the pleas of the 
crier of Bristol,— that ‘he might be spared from 
crying that day because his wife was dead’ — for 
she assumes that their brother, of whom they were 
‘so proud,’ being in the condition Mr. Parish was, 
and they aware of it, therefore they ‘ will scarcely 
expect to hear from her at that grievous time ;’ on 
which plea probably it was that she allowed him 
to die within four hundred yards of those attached 
sisters, without letting them know he was dying. 
‘So difficult is it,’ she says, ‘to comprehend his 
language, — at first, of course, just as unintelligible 
to me, but now, thank God, I seem inspired with 
understanding, and really do understand him.’ . . . 

“The Reverend Dr. Taylor, rector of Henry 
Parish as well as of the Parish of Grace Church, 
evidently a pluralist and entitled to take tithes 
from both, was often in this manner beguiled into 
what would seem almost ‘judicial blindness.’ This 
good man was enabled to believe that his disabled 
parishioner ‘discerned the Lord’s body’ in the 
most solemn and mystical ordinance of the Chris- 
tian religion, when it is abundantly proved that 
the bewildered communicant could not even rec- 
ognize a woodcock in its feathers.’ Nor was any 

1Jt had been proved that before his calamity Mr. 
Parish, who was a 4on vivant, had always marketed for 
his own table, and that his opinions were much esteemed 
by purveyors of all sorts. Afterwards he had been driven 
by Mrs. Parish over the accustomed rounds, where to his 


old acquaintances she interpreted his rolling head and 
ceaseless ‘‘Na, na!” sometimes to approve and some- 
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doubt of his sanity or his piety excited when this 
communicant, before his lips were dry of the sacra- 
mental wine, ‘evinced strong displeasure, both by 
his looks and contemptuous mode of expression, 
frowning and saying, “ Nah, nah, nah!” shaking 
his hand towards—’ Towards whom? Towards a 
co-communicant! And the ‘ devout and humble’ 
Henry Parish crowns this exhibition of Christian 
temper by throwing backward to his wife a small 
package of gold! The credulous Doctor saw 
nothing in this to require the application of any 
discipline whatever, and dismissed the case, merely 
decreeing the missile to be a deodand. ‘It was 
$15. I received it, of course, and retired.’ It 
came out, on his being cross-examined, that Mrs. 
Parish either could not interpret her husband’s 
wishes, or that she would not allow him to dis- 
pense even inconsiderable sums of his own money 
without her concurrence... . 

“Even this did not cause the scales to fall from 
the eyes of the single-minded rector. As little did 
his presence restrain them. Of two, —to whom 
he had just broken the bread of life, — one com- 
municant is exhausting his last remnant of strength 
in assaulting the other, his wife ; and that other 
contumaciously resisting her husband’s active be- 
nevolence, and by a fraudulent pretence of not 
understanding him, striving to pick the pocket of 
‘Pious and Charitable Uses’ of two hundred dol- 
lars, for which the check had already been drawn. 
And in this the rector sees nothing to rebuke ; 
fines the offended party $15, and retires. 

“Dr. Taylor is free from suspicion of having 
absorbed the $15,— expecting the two hundred 
still to come. There is nothing either in the testi- 
mony or the character of the communicants to 
warrant it. Nevertheless i did come. 

“What a commentary upon the artlessness of 
Dr. Taylor, upon the consciousness of Mr. Parish, 
upon the good faith of Mrs. Parish!” 


I saw Porter try but few jury cases. After 
we became partners, his services were so 
constantly sought by other attorneys and 
solicitors that he was not called into many 
cases originating in our office. I tried a few 


times to disapprove the things shown. This was regarded 
as an effort to make evidence; but if so, it was espe- 
cially unsuccessful on one occasion, when Mrs. Parish 
undertook to interpret Mr. P.’s views of some particu- 
larly fine woodcock which an_old dealer was persuaded to 
submit to his judgment. 





with him very early, but later it was only 
when the litigation was of exceptional impor- 
tance that it received his personal attention. 
We were together in the trial of what was 
called the Quadruplex Telegraph Cases in 
the Superior Court of this city, which turned 
out to be a very complicated patent case in 
a State Court, the form of action being a bill 
guia timet to settle the conflicting claims of 
the Western Union Telegraph Co. and Mr. 
Jay Gould to the inventions of Thomas A. 
Edison for sending two messages in each 
direction at the same time over one wire. 
The case turned in part on the identification 
of certain inventions with the descriptions 
in certain contracts earlier in date than that 
with the Western Union Telegraph Co., and 
under which Mr. Gould and the Atlantic 
and Pacific Telegraph Co. claimed to take 
superior title to those particular inventions, 
as against the Western Union Company. 
The trial lasted for two months, and the 
technical testimony instead of being taken 
before a Master or an Examiner, as in patent 
cases pending in the United States Courts, 
was taken in the presence of the court, — 
which constituted a novel spectacle. 

Other matters originating in our office in 
which Judge Porter took part, were all the 
various litigations which established the legal 
rights and status of the elevated railways in 
the city of New York. My first impression 
of his manner before a jury was got in a trial 
in Albany, which I witnessed some time be- 
fore he went on the bench, and while he was 
still a member of the firm of Cagger, Porter, 
& Hand. The“ Albany Law Journal” said ot 
him, in an article published in 1875: “If he 
has the last word, the day is his ; but we ex- 
pect that if he is to be answered by a strong 
man, his wondrous spell might fail.” Of the 
shrewdness of the doubt expressed in the 
last phrase, I had a personal illustration in 
that case. The trial was at Albany, and the 
case was damage by personal injury. Porter 
represented the defendant. When he came 
to sum up, he sympathized so deeply with 
the sufferings of the plaintiff, — he treated 
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him with such gentleness, and regretted so 
much that in a careless moment he had ex- 
posed himself, and by his own negligence 
had made it impossible for Porter’s client to 
avoid hurting him,—that I was entirely con- 
vinced. Lyman Tremain was on the other 
side; and he was the sort of man referred to 
in the quotation, — “a strong man,” —and 
he had the last word. When Porter finished, 
I said to him (being under the spell), “ It 
is impossible that there should be a verdict 
against you.” “Oh, yes,” he replied, “ Ly- 
man is sure to get a verdict; but I do not 
think it will be so large as he might wish.” 
And that was the way it turned out, — ex- 
cept that, I think, the amount was more to 
Mr. Tremain’s satisfaction than to Mr. Por- 
ter’s. I listened to Mr. Tremain’s way of 
destroying Porter’s spell. It was effective 
with the jury, but was not with me; and 
upon analyzing the spell afterward, I was 
convinced that it was an honest spell, — 
that is to say, Porter had set forth irrefra- 
gable reason for believing that the injury 
was the result of contributory negligence, 
but the jury had not been able to ap- 
preciate the full force of that reasoning. 
Therefore, when the other strong man with 
another kind of spell had the last word, he 
got the verdict. 

One notable case in which Porter was em- 
ployed, was that of De Witt C. Littlejohn 
v. Horace Greeley, tried at the Oswego 
Term of the Supreme Court in September, 
1861. The “ Tribune” had opposed the re- 
election of Mr. Littlejohn to the Assembly, 
upon the ground that he had favored legis- 
lation' manifestly against the public interest, 
and which was thought to be corrupt. No 
charge of personal corruption was made 
against Mr. Littlejohn. The trial appears 
by the report to have been somewhat eccen- 
tric. The Judge had ruled out all proof 
of the corrupt character of the legislation, 
whether offered in mitigation of damages or 
by way of complete defence; and had also 
refused proof that there was a corrupt agree- 
ment with certain parties closely related to 





the plaintiff, under which a large amount of 
money was to be divided as the proceeds 
of a franchise created by the legislation, 
together with other facts, from which it was 
claimed that the jury might be permitted 
to infer that the plaintiff’s action in sup- 
porting the bills was such as to justify the 
“Tribune’s” characterization. These rulings 
were a surprise to the profession; and Judge 
Porter, addressing the jury, said (in a way 
which seems not well reported): — 


“A few rough notes, made during the recess, of 
the topics to which I can properly restrict the dis- 
cussion, will enable me in some degree to abridge 
the argument. I acknowledge the embarrassment 
under which we present the case, after the exclu- 
sion of the evidence on which we mainly relied. 
It is difficult for a lawyer to abandon in an hour 
the rooted convictions of twenty years. We do 
not readily acquiesce in what we conceive to be a 
departure from the settled principles of law. To 
our faith in them we cling tenaciously; and it 
fails us so rarely that in that faith we soon grow 
old, and part with cherished opinions as with cher- 
ished friends. But we are bound by the rulings of 
the court, and must discharge our duty as we may, 
in conformity with the decisions made for our 
guidance. .. . 

“The truth cannot be excluded in a court in 
which blind Justice holds her balanced scales, — 
unless the defendant shall go further, and prove in 
addition the truth of charges he never made. 
Hitherto, by the common understanding of all 
American lawyers and jurists, it has been deemed 
an absolute right to aver and prove the truth of 
the matter alleged to be libellous. But our friends 
propose to inaugurate a new era in the law of libel. 
The jury are no longer to read the paper upon 
which they are to pass. They are to find damages 
for an accusation, though they cannot find the 
accusation. On a question of doubtful intent, the 
court is to find the fact, and the jury to visit upon 
the defendant the penalties of a wrong of which 
they believe him to be innocent. We were chal- 
lenged by the plaintiff to prove the truth of the 
publication on which he counts. When we accept 
the challenge, and offer to prove its truth, he tells 
us, in substance, that we cannot be permitted to 
prove it,— that he will elect what evidence we 
may, and what we may not offer, and that we may 
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prove the truth of his inferences, but not of our 
allegations. You will readily perceive that when 
propositions like these are entertained, discussion 
becomes embarrassing ; as we are bound to abide 
by such rulings as have been made by the court, 
and may yet be made in the course of the trial. 
Within the narrow limits assigned, I shall present 
the case as well as I can, upon the topics to which 
the discussion is cut down by the court. 

“You will not fail to appreciate the public aspect 
of the grave questions involved in the issue. The 
fearless comments of a free press on the public acts 
of those you entrust with power, are your only 
protection against profligate legislation and official 
corruption and venality. Even with such expo- 
sures of malfeasance in office and partisan intrigue 
as you have hitherto had, and with the princely 
revenues of New York from its magnificent public 
works, your industry is taxed four millions annually 
for State purposes alone. Every farm from Lake 
Ontario to the sea is under mortgage to-day to the 
tax-gatherer, not for the legitimate support of gov- 
ernment, but to supply the ever-recurring defi- 
ciencies of a treasury drained by corrupt legisla- 
tion. You are taxed because the capital of a free 
State is polluted by jobbers and money-changers. 
Laws are enacted by the mercenaries of the third 
estate. Where we most need integrity, roguery 
thrives, and honest men are in disrepute. Who- 
ever is guilty, whoever innocent, the fact exists 
and is known to all men. It is matter of public 
history, and as familiar to every citizen as the fact 
that the cohorts of rebellion are now advancing in 
arms to subvert the Republic. Do I mistake the 
sentiment of this community when I say that 
deeply as we abhor the brazen front of treason 
which boldly encounters the perils of crime and 
war, still more do we detest and abhor the treach- 
ery, the thievery, and the peculation of those 
among ourselves who betray public trusts, who 
rise and stab the people, and in the house of the 
people? However it may be with individuals, we 
know the laxity of public morals prevailing among 
many of those who have crept into high places. 
It has been found that there are gold-mines nearer 
than California, accessible to plastic consciences. 
Men have learned to buy their offices and sell 
their votes, — to barter honor for emolument, and 
conscience for coin. Human souls are bought 


‘and sold at the public shambles. In the present 


case we are not permitted to inquire who these 





men are. But we may well ask, when we are 
called on to silence the sentinels who should 
warn us against corruption, what will be our con- 
dition when you have muzzled those whose duty 
it is to guard us, when you have knifed the watch- 
dogs who protect us while we sleep? You are to 
vindicate all rights and enforce all laws; but in 
doing so, and in arriving at a judgment in each 
particular case, you will not lose sight of what is 
due to the community at large, or discard from 
view the circumstances and surroundings which 
reflect light on the acts and motives of those who 
are arraigned before you as wrongdoers. We are to 
abide by the decisions of the courts ; but we espe- 
vially rejoice when they gladden good men, — as 
the exclusion of our evidence gladdened the wor- 
thy gentlemen whom we brought here to reveal 
the doings and bargainings of the Albany lobby. 
How speedily the cloud rolled away which seemed 
before to darken the court-room!. . . 

“ Legislative Corruption. Certain local journals 
persist in misrepresentations of the course of the 
‘Tribune’ respecting State matters so gross that 
we cannot refrain from noticing them. We take 
the following from a leader in the last *‘ Chautau- 
qua Democrat’ as a sample : — 


“¢There may have been, and doubtless was, the 
usual amount of “legislative corruption” at Albany 
last winter." 


“The usua/ amount of legislative corruption at 
Albany? ‘Time-honored usages of our ancestors ! 
What has become of them? There was a period 
in our history when high offices were filled by up- 
right men. ‘Those whose lives touched the era 
of the Revolution retained the spirit of patriot- 
ism in fires . . . and loathed crime and corrup- 
tion and venality. But here a prominent public 
journal enters the lists against the ‘ Tribune,’ and 
intimates that there is a usage of corruption which 
Republicans are bound to respect. It is because 
corruption is acquiring the sanction of usage, gen- 
tlemen, that this case, involving the issue of cor- 
rupt legislation, transcends in interest and impor- 
tance any previous libel suit in this country. .. . 

“IT need scarcely recur to the prominent char- 
acteristics of the Gridiron bills, so admirably ana- 
lyzed in the masterly opening argument of my 
associate. You remember that they were grants 
in perpetuity, obviously framed to evade the Con- 
stitution, and without the usual reservation of the 
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power to alter and repeal. You remember they 
were grants of franchises invaluable for use, invalu- 
able for disuse, made marketable alike to those 
who would build roads and those who would pro- 
hibit their construction for the purpose of exclud- 
ing rivalry and perpetuating monopolies already 
overgrown. ‘They were grants, not to corpora- 
tions subject to general laws, but to men whose 
names are unknown as benefactors of their coun- 
try, who are scarred with no wounds unless they 
be wounds received at the primary meetings of 
hostile parties, —men who have not augmented 
your revenues by public works, illustrated your 
history by their genius, or enhanced your glory 
among the nations. No, they are grants to law- 
yers of whom you never heard — to brewers whose 
names are new to your ear—to hackneyed poli- 
ticians whose reputations are too familiar to com- 
mend them to your regard. To such men, of 
whom we are at liberty to say nothing except as 





you happen to know of them or as you yourselves 
are ignorant of them, were these grants made by 
Speaker Littlejohn and his associates.” 


Before he went on the bench, Porter ar- 
gued in the Court of Appeals Metropolitan 
Bank e¢ a/. v. Henry M. Van Dyck, Superin- 
tendent of the Bank Department, in 27 
N. Y. 400, involving the constitutional power 
of Congress to make Treasury notes a legal 
tender for the payment of debts. 

It would be impracticable to extract any- 
thing from the great argument in this case 
and do it justice. It will be found in full in 
“Snyder’s Great Speeches,” p. 421. And 
here this meagre and to me unsatisfactory 
reference to the work of Mr. Porter at the 
bar before his accession to the bench must 
suffice. 


(Zo be continued.) 
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T is said, men die that lawyers may live. 

The saving clause about this saying is 
the “it is said;” for it is altogether proba- 
ble some one has said it who does not 
know anything about the subject. The “ it 
is said” and “they say” are twins of no 
caste, born of anonymous parents. It should 
rather be said, men die because they cannot 
help it, and lawyers cannot labor gratuitously 
in unravelling the knots and snarls of dead 
men’s estates. 

There is a popular prejudice or predilec- 
tion to connect lawyers with dead men’s 
estates, with an insinuating significance. 
The dear public, perhaps unconsciously, 
thus wrongs the legal profession. To give 
the dear fossil an opportunity to undeceive 
itself would be charitable. 

Observations reveal that one half of those 
who die possessed of an estate leave wills ; 
the other half die intestate. Of those who 
die testate, by far the greater number either 
write their own wills or have some friend or 
confidant write it, regardless of form, law, 
authorities, or legal effect of the words used. 
Many mortals are sensitive about this last 
right, or rite, and make it a matter of secrecy, 
— leading to its preparation by the maker 
or aconfidant. In country districts a great 
host of the wills are prepared by justices of 
the peace, who follow examples given in the 
form-books ; and where the forms fail, a deep 
sea enticingly yawns. 

An idea may be gained of the sources from 
which wills spring, by the interesting fact 
discovered from an examination of the pro- 
bate records of an agricultural county. The 
one hundred last wills offered for probate were 
examined, Nineteen were found drafted by 
attorneys-at-law. 





THE LAW OF THE LAND. 
IV. 
LAWYERS AND DECEDENTS’ ESTATES. 


By Wm. ARCH. MCCLEAN. 








The greater number of | 









the remaining eighty-one were drafted by 
justices of the peace or ex-justices, a few by 
the testators themselves, the attending phy- 
sician, and even the pastor. 

When the sources are considered from 
which wills emanate, it is hardly a matter 
of wonder that there is scarcely a will but 
needs the construction of a legal mind, — 
more frequently that of the bar, yet quite 
often of the bench. The wonder is increased 
by the fact that some of the most difficult 
wills to be interpreted by courts have been 
those carefully prepared by attorneys. 

In addition, no man can write his will, or 
any woman have hers, so as to please each-and 
every relative. A displeased one may be a 
willing contestant. An estate is a tempta- 
tion to heirs who have been slighted by 
preferences, or by charitable bequests or de- 
vises away from them. Many wills being 
prepared and executed at the eleventh hour, 
when the makers thereof are sick or aged, 
the doors are open to questions of suscepti- 
bility, importunities, imposition, fraud, and 
undue influence. All these considerations 
are matters for litigation by heirs who are 
ready and anxious to have them tested. 

In spite of these facts, it still remains 
true that the decedent’s estate that is in- 
volved in expensive litigation is the ex- 
ceptional estate,— the one or two in the 
hundred, of the hundreds of thousands an- 
nually settled by the legal profession of 
the country. Observations would indicate 
that the average percentage of litigated 
dead men’s estates does not exceed two 
per cent in many sections, barely five in 
any. What we mean by a litigated dece- 
dent estate is one in which the administra- 
tive officers, the creditors, and the heirs are 
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engaged in legal warfare from the beginning 
to the end thereof. An estate closed up 
with the assistance of counsel, with heirs 
represented by counsel to see that the distri- 
bution is legally made, cannot in any wise 
be called a litigated estate. 

When an estate becomes heavily involved 
in litigation, and a small balance is left for 
the distributees, the lawyers generally re- 
ceive the blame, as being ready absorbents. 
This is far from the truth; that is, while 
lawyers do absorb that which they are en- 
titled to for their services, yet they are not 
the causes of the small balances. It is not 
true even in litigated estates that the law- 
yers take the estate, and the heirs that 
which is left. 

The wealth of men is overestimated. A 
man dies reputed to be worth $100,000. 
Rumor says that that is his valuation ; heirs 
believe it; it is to their interests to deceive 
themselves. An inventory of the estate is 
made ; the $100,000 rated man just touches 
the $75,000 mark. Now, a man worth 
$75,000, or $100,000, or a millionaire, has 
liabilities, if he is actively engaged in busi- 
ness, that frequently bear an ascending ratio 
in proportion to his wealth. The estate 
must be first appropriated to these debts. 
The net balance, clear of all debt, of the 
$100,000 rated man, the $75,000 appraised 
estate, may be but $25,000 when the distri- 
bution comes. The columns of the daily 
newspaper will confirm this fact continually. 
This is not only true of large estates, but 
equally of even the smallest; estimates are 
placed that nine times out of ten are far 
excessive of the balance for distribution. 
Where has the difference gone to? “Into 
the pockets of the lawyers,” is the answer 
of the caricaturist, paragrapher, and the 
disgruntled heirs, when in fact it never 
existed. 

What share of dead men’s estates do iaw- 
yers receive ? There is no occasion for any 
alarm, — it is not proposed to take the pub- 
lic into the confidence of the profession ; 
only a pretence of doing it will be made. 

47 





In the settlement of testate and intestate 
estates, where corporations are not the ad- 
ministrative officers, it is not the rule, but 
the exception, where first-class business 
qualifications are united with the duties of 
the executor or administrator. A widow, 
husband, child, relative, or friend is named 
executor by will, as a matter of sentiment 
or respect, regardless of business qualifica- 
tions. The preferences in intestate estates 
are given by law to relatives. The result 
is something any lawyer of a practice in 
settlement of decedents’ estates will cor- 
roborate. It comes to pass that there are 
executors and administrators who settle up 
estates, and when signing their names do 
it by making a mark; that there are those 
who cannot write a single word beyond 
their own names; that there are those 
who do not know the nature of the sim- 
plest paper of even a business character, — 
that of a simple receipt for the payment of 
money, — and who depend upon counsel to 
prepare such receipts; that there are those 
who know nothing of banking, and the attor- 
ney is necessitated to give lessons in meth- 
ods of deposit, check-drawing, and bank-book 
keeping ; that there are those for whom coun- 
sel prepare every check drawn by adminis- 
trator or executor. Even where these offices 
are filled by intelligent business men, there 
is the great field of legal procedure in the 
settlement of decedents’ estates, that is an 
unknown land through which each and every 
one must be constantly led and guided by 
counsel. 

For these reasons it comes to pass that 
in by far the greater number of estates the 
lawyer is the real administrative officer, 
who directs settlement in every minute de- 
tail, who settles the estate in the name of 
the legal administrator or executor, and who 
makes the distribution. It is he who pre- 
pares all necessary papers, both of a legal and 
business character, from the probating of a will 
or issuing of letters of administration to the 
releases to be taken from parties entitled to 
the residuum. What does the legal profes- 
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sion receive for these services? The amount 

will not equal, in about ninety-five per cent 
of the estates, the compensation allowed by 
law to executors and administrators for their 
work, the greater part of which has been 
done by counsel, — will not only not equal, 
but most frequently will not be one half of, 
such compensation. It is only in the excep- 
tional litigated estate, where counsel, beside 
all the routine work involved in the settle- 
ment of estates, conducts lengthy and tedious 
litigation, that counsel fees begin to run up 
in figures; yet the proportion they bear to 
the whole estate is seldom large. A moder- 
ate amount of litigation has been known to 
be thrown in for a sum equal to the compen- 
sation of executors and administrators, which, 
in the sections in which our observations 
have been taken, is five per cent on per- 
sonalty, and two and a half per cent on 
realty. 

Now, after all, is not the attorney the 
best and most faithful friend of dead men’s 
estates ? 

Among the many delicate matters the 
attorney handles in the settlement of es- 
tates, is the intention of a testator in making 
a testamentary paper. It is always the con- 
stant endeavor to find out what the intention 
may be, or, if there is none, to make one 
or guess at it,—as a Supreme Court Justice 
aptly remarked on this subject that the court 
of last resort had the advantage of the lower 
court, because it had the last guess at what 
a testator intended. The following literary 
monstrosity was excluded as a will by the 
court, because the maker of it reached home 
and survived about ten days, during which 
time he was possessed of testamentary capa- 
city. It would have been extremely interest- 
ing, if the maker thereof had never seen his 
home again, to have learned the various 
guesses that would have been made to arrive 
at the intention of the maker, and the inter- 
pretations that would have been put upon 
the instrument. 





“Tam going to town with my drill, and I aint 
feeling good and in case if i shouldend get back 
do as i say on this paper tomey and robert is to 
pay they last payment one this place Samuel nows 
his payments Joseph you are to have that land and 
town property and pay Magy $3.00 dollars $1.00 
dollar a year without interest tomy Miten is to 
have his colt fore freedum. 

“ tomy and robert is to settle up and make sail 
and devide the money equil amung my five boys 
this i write down and sign to my will.” 


The following is the unique attempt to 
combine the Queen’s English and the 
Fatherland’s language, for the purpose of 
making a Pennsylvania Dutchman’s will. 
It is to be noted that the original will bears 
the mark of the testator; so that the dece- 
dent must have employed a scribe of his 
own mixed nationality to draw up his will. 
Further, the section giving his lands to his 
“ Deer weif so lang as shee berrs mey 
Nam,” was crossed over by lines; but upon 
the oaths of the witnesses to will that these 
lines were not on the will when executed, 
the will as it stands verbatim below was 
admitted to probate. 

Ocktober de 4 1867 

In de Nam of God, amen. I am 
an maeke this mey last will and testement as fol- 
lows, that is to say, mey deseire is to be bured with 
as littel expense as decensy will permit, and dat all 
mey debts and funerel expenses be paid as soon 
after my decease as conveniently may be I give 
and bequeath all mey massuags lands tenements 
and hereditaments wathsoever setuated, lay lying 
and being in the Conty of , Comperland 
township, which I parchased of Phellep Schneider 
to mey Deer weif so lang as shee berrs mey Nain. 
first to my wife her drey hundred Dollers, secount 
acordin to law de eintraest of one thard of my 
astadt so lang as she be mey weddowe. I bequeet 
to my sohn John twanty fivt Dollers, de 
rest of my chillern schell be exxectly ekell sheer 
and scherr a lieck. Schell I deye or deceesse den 
my holl estadt shall be sold so soon as convennet. 
I nam Samuell my Exsecketer. 

Wetnes mey hand an sell. 














TEMPLE GARDENS. 


STUDENT LIFE AT THE INNS OF COURT. 


HE Inns of Court, each with its pleas- 

ant garden and its library, offer an 
agreeable picture to the eye wearied by the 
monotony of street after street of dingy 
buildings. The Inns, or ostels, as these 
schools of law were anciently called, are but 
a stone’s-throw from the busy thoroughfare ; 
and should the stranger, tired of the noise 
and bustle of the London streets, turn down 
one of the many narrow little lanes by which 
they are approached, he will suddenly find 
himself in a region of stately buildings and 
silent courts and squares. Here is much to 
interest a lover of things ancient. He may, 
if he has strayed within the precincts of the 
Temple, visit the fine old church, with its 
effigies of recumbent Crusaders. Here, ina 
corner of the churchyard, is Goldsmith’s 
grave; and hard by is Brick Court, where 
stood the building in which he wrote his 
“ Animated Nature,” and in which, when 
times were prosperous with him, which did not 
occur often, he made merry with his friends. 
There is an old-world air about the Inns 
of Court that might easily beguile the stran- 








ger, if he were in a dreamy mood, into the 
fancy that time had slipped back a century 
or two. Nor would the illusion be dispelled 
if he could peep into the hall of the Middle 
Temple at six o’clock—the dinner-hour — 
during term-time. He would see the bench- 
ers in their black gowns walking slowly up 
the hall, preceded by the head porter in em- 
broidered robe, carrying a long wand or 
mace. He would have noticed this official, 
before entering the hall, strike the floor 
twice with the end of his mace, and all the 
occupants, clad in black gowns, rise to their 
feet at the signal. These are the barristers 
and students. They remain standing until 
the benchers have reached their tables and 
grace has been said. After dinner another 
grace is said, and the benchers retire in the 
same order. At the Middle Temple students 
and barristers dine together in messes of 
four, and the dishes are passed around ina 
manner prescribed by immemorial usage. 
Each mess is supplied with wine, and the 
old-fashioned custom of drinking with one 
another is still preserved. 
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Every afternoon during term-time a blast 
* from the horn signals to the hungry student 
the approaching dinner-hour. An old writer 
thus refers to this ancient custom: “The 
panyer man, by winding of his horn, sum- 
mons the gentlemen to dinner and supper.” 
This “ panyer man” also provided mustard, 
pepper, and vinegar for the hall; “and hath 
for his wages yearly £3 6s. 8d., and the frag- 
ments of certain tables.” 


| great a charge.” 


sort of people not being able to undergo so 
The manners possessed 
by these sons of gentlemen could hardly 
have come up to modern notions of refine- 
ment, for in an enactment dated the fortieth 
year of Elizabeth it was ordered that “to 


| avoid disturbance and confusion of service, 
| every gentleman of this house (Gray’s Inn) 


who should henceforth go down to dresser, 
either to fetch his own meat or to change 


In a quaint old folio, published more than | the same; or not presently to sit down to 
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two centuries ago, the writer, describing the 
Inns of Court as they existed in his day, gives 
some curious information. The chief cook, he 
says, “ had divers vailes appertaining to his of- 
fice — namely, dripping and scummings, the 
rumps and kidneys of loynes of mutton, which 
is the usual supper meat of this society, there 
being seldome any other joynt served in the 
hall.” Besides getting these delicacies, “ for 
his further benefit he was wont to prepare 
every Easter a breakfast of calves’ heads, for 
which every gentleman gave twelvepence or 
more, according to his discretion.” The 
same authority observes that only the sons 
of gentlemen studied the law, “the vulgar 








his meat when the servitors have messed 
him; or take meat by strong hand from 


such as should serve them, to be put out of 


commons.” 

Books in the olden time were scarce and 
dear; but at the Middle Temple “ they had 
a simple library, in which were not many 
bookes besides the law, and that the library, 
by meanes that it stood alwayes open, and 
that the learners had not each of them a key 
unto it, it was at last robbed and spoiled of 
all the bookes in it.” But though they had 
lost their library, these gentlemen had other 
resources. After dinner and supper, the 
“students and learners sat down together 
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Student Life at the Inus of Court. 


es 








by three and three in a company, and one of | 


the three put some doubtful question in the 


law to the other two, and they reasoned and | 
argued it; and this was observed every day | 


through the year except festival day.” At 
the end of every term “examination and 
search was made what exercises had been 
kept the same term and by whom; and 


likewise in the beginnings of the terms it | 


was the custom to examine who kept their 


Inn wearing a hat in hall or in chapel, or 
“going abroad to London or Westminster” 
without a gown, was prohibited; “and like- 
wise, if any fellow of this house shall wear 
long hair or great ruffs, he shall be put out 
of commons.” The members of the Middle 
Temple were more fortunate, for ‘‘ they have 
no order for their apparell, but everyone may 
go as he listeth, so that his apparell pretend 
no lightness or wantonness in the wearer.” 





THE TEMPLE CHURCH (EAST). 


learning in the vacation time.” 
stated what befell those who had failed to 
“keep their learning.” 

In hall and in church students wore gowns 
and round caps ; but boots and spurs, swords 
and cloaks, and extraordinary long hair, were 
forbidden. The regulations as to dress va- 
ried somewhat at the different Inns. At 
Gray’s Inn a member wearing “any gown, 
doublet, hose, or other outward garment of 
any light colour,’ was to be expelled ; and 
no member was to come into the hall to 
breakfast, dinner, or supper, or to any “ ex- 
ercise of learning” in boots. 


It is not | 
| at one time to have strongly objected to their 


At Lincoln’s | 


The authorities at the different Inns seem 


members wearing beards. There are several 
regulations on the subject. In the thirty- 
third year of Henry VIII., an order was is- 
sued that “none of the fellows being in 


| commons, or at his repast, should wear a 


beard ;” the culprit to pay double commons 
“during such time as he should have any 
beard.” Apparently this order was insuf- 
ficient ; for in the first year of Mary’s reign 
it was enacted that “such as had beards 
should pay twelve-pence for every meal they 
continued in them; and every man to be 
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, ‘ | 
shaven upon pain of putting out of com- | wards one of the gentlemen was called on to 


mons.” Again, in the first year of Eliza- | give the judges a song. But that other 
beth another order appeared “ that no fellow | kinds of play were not neglected appears 
should wear any beard above a fortnight’s | from an order issued on the 7th of Novem- 
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growth.” But the fashion at that time of | ber in the fourth year of Charles I. 
| it was ordered that “all playing at dice, 


wearing beards grew so rapidly that the 
very next year, at a council held in Lincoln’s 
Inn, it was agreed that all orders before that 
time touching beards should be repealed. 
The chief butler had orders to take the 


names and inform the benchers of those who | 


| butler’s chamber should be 


Herein 


cards, or otherwise, in the hall, buttery, or 
thenceforth 


| barred, and forbidden at all times of the year, 
the twenty daies in Christmas only excepted.” 
At the present day a student, if he be 


INNER TEMPLE HALL. 


offended in the matter of hats, boots, long 
hair, and the like, “for which he is com- 
monly out of the young gentlemen’s favor.” 
A delinquent was punished by fine or by 


“putting him forth of commons; which is,” | 


explains the chronicler, *‘ that he shall take 
no meate nor drynke among the fellow- 


| dents must dine six times every term. 


ship until the elders list to revoke their | 


judgment.” 
The masques and revels held in the halls 


| different Inns. 


of the Inns were often most magnificent | 


entertainments. 


Stage plays were some- | 


times performed; and at other times the | 
‘men called sign the roll, and the senior 


barristers danced with each other, and after- 


duly qualified in legal knowledge, may ob- 
tain his call to the bar after keeping twelve 


terms. Students who are at the same 


| time members of one of the universities in 


the United Kingdom “keep term” by dining 
in hall three times during term ; other stu- 
The 
ceremony of “call” varies slightly at the 
The student dines in hall 
that night. At the Inner and Middle Tem- 
ples he must appear in evening dress; at 
the latter he must also be fully robed as a 
barrister, in wig, gown, and bands. The 
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bencher makes a short speech wishing them 
success. At the Middle Temple the new 
barristers, who dine in their wigs, etc., have 
the privilege of inviting their friends to a 
wine party in the hall after dinner. 
Between entrance at one of the Inns of 
Court and the final “call” a period of three 
years usually elapses. During this time the 
student, when not engaged in study, may 
attend the lectures of the professors, or visit 
the law courts, or exercise his oratory at one 
of the legal debating-societies. He may, if 
he needs a little relaxation, play tennis in 
the gardens, or take martial exercise with 
his rifle-corps. This voluntary regiment is 
recruited solely by barristers and students 
for the bar; hence it is playfully nicknamed 
the “ Devil’s Own.” Then there are the 
“common rooms” attached to each Inn, 
where newspapers may be read and smok- 
ing indulged in, and where lunch and other 
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refreshments may be obtained. Lastly, on 
Sundays, the student can repair to the church 
belonging to his Inn, and listen to a sermon 
by an able preacher. 

This slight sketch may conclude with a 
pleasing account of the Inns as they ap- 
peared to Sir John Fortescue, writing in the 
reign of Henry VI. Sir John was Chief- 
Justice of the King’s Bench, and it was in 
his work written in praise of the laws of 
England that the following occurs: “The 
students resorted thither in great numbers 
to be taught as in common schools. Here 
they learn to sing and exercise themselves 
in all kinds of harmony. On the working 
days they study law, and on the holy days 
Scripture, and their demeanor is like the 
behavior of such as are coupled together in 
perfect amity. There is no place where are 
found so many students past childhood as 
here.” 
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THE TONGUE. 


By R. VASHON ROGERS. 


. HE tongue can no man tame.” “The 
tongue is an unruly evil.” These 
words are well known, yet many an attempt 
has been made to tame and restrain this 
little member that can wag so fast and so 
fiercely. Let us consider a few of such 
efforts. Perhaps Saint James knew of some 
of them and their abortiveness, and so wrote 
as he did. 
The laws of Menu threatened the direst 
future punishments to the perjurer : — 


“The witness who speaks falsely shall be fast 
bound under water, in the snaky cords of Varuna, 
and be wholly deprived of the power to escape 
torment during an hundred transmigrations. What- 
ever places of torture have been prepared for the 
slayer of a guest, for the murderer of a woman or 
of a child, for the injurer of a friend, or for an un- 
grateful man, those places are ordained for a wit- 
ness who gives false evidence. ‘The fruit of every 
virtuous act, which thou hast done, O Goodman, 
since thy birth, shall depart from thee to the dogs 
if thou deviate in speech from the truth. Head- 
long, in utter darkness, shall the impious wretch 
tumble into hell, who being interrogated in a judi- 
cial enquiry answers one question falsely. Hear, 


different sorts, a false witness kills, or incurs the 
guilt of killing; he kills five by false testimony 
concerning cattle in general: he kills ten by false 
testimony concerning kine: he kills an hundred 
by false testimony concerning horses: and a thou- 
sand by false evidence concerning the human race. 
(Private and Criminal Laws, 82, 89, 90, 94, 97, 98. 
Sir William Jones, vol. iii.) 


These words are as strong as those of 
Holy Writ: “ All liars shall have their part in 
the lake which burneth with fire and brim- 
stone.” Not content with threatening the 
wrong-doing, the old Hindoo strives to in- 
duce right acting by fair promises: “ A wit- 
ness who gives testimony with truth shali 
attain exalted seats of beatitude above, and 


| finger. 
honest man, how many kinsmen in evidence of | 





the highest here below; such testimony is 
revered by Brahma himself.” (Ibid., 81.) 

In the land of the Pharaohs and Ptolemies 
the false witness had his tongue cut out 
(Diodorus, i. 77). In Rome a false witness 
in a civil action was liable both to an indict- 
ment for perjury and also to an action for 
damages. The punishment was generally 
exile, transportation to an island, or disfran- 
chisement as a citizen. In Germany, a wit- 
ness who injured a party by false swearing 
was punished by such damages as were equal 
to the damages sustained. If he could not 
pay, he became the slave of the person 
wronged. He was never again allowed to 
be a witness. The suborner of perjury was 
condemned to an hundred lashes, to have his 
head shaven, and to be branded. Among the 
Visigoths perjury was visited by confiscation 
of goods, amputation of the hand, by shaven 
head, and scourging. In Saxony, formerly, 
the punishment was whipping, or amputation 
of the two forefingers, with banishment. In 
Holland it was, under the old law, branding 
the face, or cutting off the joints of the fore- 
In Schleswig amputation of the 
fingers was also once in vogue. In Spain it 
was the galleys and loss of teeth. In Eng 
land, anciently, perjury was punished, some- 
times by death, at other times by banishment ; 
then was substituted forfeiture of goods; 
later on, the punishment was fine and impri- 
sonment, and being rendered incapable of 
ever bearing testimony. By a statute of 
Elizabeth (5 Eliz. c. 9.) the punishment was 
made six months’ imprisonment, perpetual 
infamy, a fine of twenty pounds, and a posi- 
tion in the pillory with both ears nailed to 
that instrument. George the Third added 
to the common law penalties a power in the 
judge of transportation for seven- years 
(2 Geo. II. c. 25). 

By the managers of the Inquisition of the 
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Middle Ages a false witness, when detected, 
was treated with as little mercy as a heretic. 
As a symbol of his crime, two pieces of red 
cloth, in the shape of tongues, were affixed 
to his breast and two to his back, to be worn 
through life. He was exhibited at the church 
doors on a scaffolding during divine service 
on Sundays, and was usually imprisoned for 
life. As the degree of criminality varied, so 
there were differences in the severity of 
chastisement. (Lea’s Hist. of Inq., vol. i. p. 
442.) 

To the old Stuarts of Scotland (we mean 
those estimable characters, Mary, her son 
Jamie, and his grandson Charles) swearing 
seems to have been particularly objection- 
able — in others, and each had a law passed 
to endeavor to stop it. Mary’s act is pecu- 
liarly interesting as giving us samples of the 
oaths then in vogue among the Scottish 
clergy, nobles and commonalty, and as 
making it twice as bad to swear in summer 
as in spring, thrice worse to swear in autumn, 
and four times as bad to be profane in winter 
as when one could go a-maying. (The 
Scotch have always been philosophical, and 
doubtless understood why profanity varied 
in criminality with the procession of the 
equinox.) This is the title, and the act: 


“‘ Anent them that swearis abhominable aithes. 
Because notwithstanding the oft and frequent 
preachinges, in detestation of the grievous abhomi- 
nable aithes, swearing, execrationes and blasphema- 
tioun of the name of God swearand in vaine be 
his precious blud, bodie, passion and wounds, 
Devil stick, cummer, gore, toist or riefe them, and 
sik uther ougsum aithes and execrationes against 
the command of God, zit the samin is cum in sik 
ane ungodlie use amangst the people of this realme, 
baith of great and small estaites, that dailie and 
hourelie may be heard amangst them open blas- 
phemation of Gods name and majestie, to the 
great contemption thereof, and bringing of the ire 
and wrath of God upon the people ; Herefore and 
for eschewing of sik inconvenienties in times com- 
ing, It is statute and ordained, that quhat-sumever 
person or persones swearis sik abhominable aithes, 
and detestable execrationes, as is afore rehearsed, 
sall incur the paines after following, als oft as they 
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failzie, respective, that is to say, ane Prelate of Kirk, 
Earle, or Lorde, for everie fault to be committed 
for the space of three monethes next-to-cum ; that 
is to say, unto the first day of Maij, exclusive, 
twelve pennies; ane Barrone or beneficed man, 
constitute in dignitie ecclesiatical, foure pennies : 
ane landed man, Free-halder, Vassal, Fewar, Bur- 
ges, and small beneficed man, twa pennies; Ane 
craftesman, zeeman, ane servand man and all 
uthers, ane pennie. Item, the puir folkes that has 
no geare, to pay the paine foresaide, to be put in 
the stockes or prisoned, for the space of foure 
houres ; and women to be weyed and considdered, 
conforme to their bloude or estaite of their parties, 
that they ar coupled with; And this paine to be 
doubled upon everie committat, after the out-run- 
ning of the saidis three monethes for the space of 
uther three monthes thereafter ; that is to say, fra 
the first day of Maij unto the first daye of August, 
exclusive, and from the first day of August unto 
the first day of November, exclusive, the paine to 
be tripled, that is to say, for everie pennie, three 
pennies ; And fra the first day of November to the 
first day of Februar thereafter, quhilk makis the 
zeir compleit, the paine to be quadruple, that is to 
saye, for everie pennie, four pennies, effeirand to 
their Estaite. And from the compleeting of the 
said zeir the first faulte of ane Prelate, earle or 
lorde to be foure shillinges, the second fault, aucht 
shillinges, and the third fault, sexteene shillinges, 
and for the fourth fault, to be banished, or put in 
ward for the space of a zeir and daye at the will 
of the Prince, and sik-like of all uther estaites, after 
their qualitie foresaide, to be punished effeirand- 
lie. And the foresaide paines to be applied to the 
puir folkes, be them that sall be depute collec- 
toures thereof.” (Fifth Parliament, 1 Feb., 1551, 
No. 16.) 


James, worthy soul! ratified and approved 
his mother’s act, but put up the tariff rates 
much more than the increased prosperity of 
the country would seem to have warranted. 
For the prelates and such like he made the 
penalty four shillings, for the second class 
one shilling, for the third sixpence, and for 
the fourth four pennies; to the poor folks he 
gave the same punishment as Mary had. 
He doubled the penalty for a second offence, 
“and for a third fault the saidis secund 
paines to be doubled; and for the fourth 
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and last fault, the offenders to be banisched 
or put in Waird, for the space of zeir and 
day, at the Kingis will.” Censors were ap- 
pointed in market places and at public fairs 
with power to arrest “the swearers of sik 
abhominable aithes.” And woe was to the 
magistrate who was found remiss or negli- 
gent in executing the law. (Seventh Parlia- 
ment, 24 Oct., 1581, No. 103.) 

The king himself used, when occasion 
seemed to require, mighty and big oaths 
(Motley’s John of Barneveld, ch. xi.). But 
consistency was not one of the jewels in the 
crown of this ex-Calvinist, crypto-Arminian, 
pseudo-Baptist, and avowed Puritan hater, 
as the author of the ‘“ Dutch Republic ” dubs 
him (Ib. ch.i.). James’s favorite oath was 
“ By my soul ;” other renowned monarchs of 
England had their pet forms of imprecation : 
William the Conqueror swore, “ By God's 
resurrection and His brightness ;” William 
Rufus, “ By Saint Luke’s face;” Henry I., 
“ By our Lord’s death ;” John, “ By the feet 
of God ;” and bluff old Hal, “ By the mother 
of God.” 

The Scottish House was satisfied with 
these pains and penalties until the days of 
the rollicking Charles II. came on. This 
monarch we can readily 
imagine, “to curb and suppress all sorts of 
sin and wickedness, and especially those 
abominable and much abounding sins of 
Drunkenness and all manner of Cursing and 
Swearing,” so with his usual recklessness 
and extravagance he increased the penalties 
excessively ; in fact, the transitory pleasure 
of mouthing only five oaths would, under 
this act, have cost a Minister of the Kirk 
his entire yearly stipend, however large it 
was. According to its terms each nobleman 
who should blaspheme, swear, or curse, was 
to be fined -twenty pounds, Scots; each 
baron twenty merks ; each gentleman, heri- 
tor, or burgess, ten merks; each yeoman, 
forty shillings; each servant, twenty shil- 
lings, toties quoties, each minister in the 
fifth part of his year’s stipend. (Ch. ii., 
c. 19.) 


was anxious, as 





In Scotland, it was a most serious matter 
for any son or daughter, unless “ distracted,” 
to curse either father or mother ; for such a 
one was to be put to death without mercy, 
if above sixteen ; if within that age and past 
the age of pupillarity, the punishment was 
at the arbitrament of the judge, according 
to their deservings, that others may hear 
and fear and not do the like. (Ch. ii. 
€. 2) 

By the first code of Connecticut, published 
in 1650 (and a similar law was passed by the 
New Haven colony about the same time), 
such profanity by children was punished in 
the same manner by death, unless it was 
proved that the parents had been very un- 
christianly negligent in the education of 
such child or children, or had so provoked 
them by extreme and cruel correction or 
usage, that they had been urged or forced™ 
thereunto to preserve themselves from death 
or maiming. 

Of swearing, old Giles Jacob says, in his 
Law Dictionary, it is an offence against God 
and religion, and a sin of all others the most 
extravagant and unaccountable, as having no 
benefit or advantage attending it. ‘There 
are several good laws and statutes,” saith he, 
“in England for punishing this crime. The 
21 Jac. I., c. 20, enacts that if any person 
shall profanely swear or curse in the presence 
of a Justice of the Peace, he shall forfeit one 
shilling for every offence to the use of the 
poor, to be levied by distress ; and for want 
of distress the offender to be set in the 
stocks.” By 19 Geo. II., c. 21, the penalties 
on conviction are as follows: for every 
day-laborer, common soldier, sailor, or sea- 
man, one shilling ; for every person under 
the degree of a gentleman, two shillings ; for 
every person of or above that degree, five 
shillings; a second offence, double; and 
every other offence, treble. If on conviction 
the offender does not pay his fine or give 
security, he is sent to the House of Correc- 
tion for ten days, or being a common soldier 
or sailor, is set in the stocks. The poor get 
the penalties as under the Scotch laws. If 
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a magistrate fails to do his duty in the prem- | 


ises, he is fined five pounds; and a constable 
neglecting to inform when the swearing 
reached the tympanum of his ear forfeits 
forty shillings, —a great many bobs for a 
bobby to lose. The parsons, too, had to 
read this law and tariff of rates in all their 
churches four times a year, or else put up a 
forfeit of five pounds. 

About a dozen years ago the English 
newspapers informed the world that the 
Rev. Rees Pritchard, vicar of Llandyfodwg, 
was charged at the Bridgend petty sessions 
by another Welshman named Thomas Da- 
vies, of Ystradyfodwg, for that “ he the de- 
fendant on February the 16th did profanely 
curse one curse, ‘ You are a damned liar,’ 
five times repeated ; and another curse in 
these words, ‘You are a damned coward,’ 
five times repeated ; he then being a gentle- 
man.” And the upshot was that the Bench 
fined the Reverend Vicar five shillings and 
costs for each curse. (We humbly submit 
that Justice and Fair-play should allow an 
occasional curse to any one not to the manor 
born who has to pronounce the names of 
places in Wales.) 

In Virginia, by the laws of 1610 and 1611, 
it was enacted that no man use unlawful 
oaths upon pain of severe punishment for 
the first offence, and for the second to have 
a bodkin thrust through his tongue, and for 
a third time so offending he was to be 
brought to a martial court and there receive 
censure of death. 

The first code of Connecticut contained a 
law, copied from the Massachusetts law of 
1646, to the effect that any person swearing 
rashly and vainly, or sinfully and wickedly 
cursing any, should “forfeit to the common 
treasure, for every such several offence, ten 
shillings,” and in case of default in payment 
he was sent to the stocks, there to continue 
not exceeding three hours, nor less than one 
hour. In the New Haven colony, the fine 
for the first conviction was likewise ten shil- 
lings, for the second it was double that ; but 
if the person offended the third time, “he 





shal be whipped (so runs the law), for his 
incorrigible prophaneness. And if swearing 
and curseing go both together, or be accom- 
panied with other sinful aggravations, such 
miscarriages shal be punished with a higher 
fine, or corporally with due severity, as the 
court shall judge meet.” 

We find from the old Colonial Records 
that these laws were meant to be and were 
enforced. In September, 1636, the Massa- 
chusetts General Court had before them one 
Robert Shorthouse, who, for swearing by the 
blood of God, was sentenced to have his 
tongue put into a cleft. stick, and so stand 
for the space of half an hour. Mrs. Eliza- 
beth Applegate had a similar sentence pro- 
nounced against her for swearing, railing, 
and reviling. Shortly afterwards John 
Smith, of Meadford, although found guilty, 
was only set in the bildoes, because he was 
penitent. 

One had to talk quietly and peacefully 
when in church or churchyard, in the old 
days ; for mere quarrelsome words, which 
were not an offence anywhere else, were 
penal there. That goody-goody youth Ed- 
ward number Six, enacted that if any person 
should, by words only, quarrel, chide or 
brawl, in a church or churchyard, the ordi- 
nary [the bishop] should suspend him, if a 
layman, ad ingressu ecclesie, from going to 
church ; and if a clerk in orders, from the 
ministrations of his office during pleasure 
(5 & 6 Edw. VI. c. 4.) How Colonel In- 
gersoll, and some other doughty men of to- 
day, that might be named, would writhe if 
so punished ! 

Blasphemy against the Almighty, by de- 
nying his being or providence, or by contu- 
melious reproaches of our Saviour; and all 
profane scoffing at the Holy Scriptures, or 
exposing them to contempt or ridicule, were 
punished by the English common law by 
fine and imprisonment, or other infamous 
corporal punishment. (1 Hawk. P. C. 7; 
3 Barn. & Ald. 161; 2 Strange, 834). The 
act 1 Edw. VI., ch. 1 (which repealed 
1 Mary, ch. 2, and revived 1 Eliz. ch. 1), en- 
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acts that persons reviling the sacraments of 
the*Lord’s Supper by contemptuous words 
shall suffer imprisonment. The 9 & 10 
Will. IIL, ch. 32, enacts that if any person 
educated in or having made profession of 
the Christian religion shall, by writing, 
preaching, teaching, or advised speaking, 
deny any one of the persons or the Holy 
Trinity to be God, or shall assert or maintain 
that there be more Gods than one, or shall 
deny the Christian religion to be true, or the 
Holy Scriptures to be of divine authority, 
he shall upon the first offence be rendered 
incapable of holding any office or place ot 
trust, and for the second, incapable of bring- 
ing any action, or being guardian or execu- 
tor, or of taking a legacy of or deed of gift, 
and shall suffer three years’ imprisonment 
without bail. The 53 Geo. III., ch. 160, ex- 
cepts from these enactments “ persons deny- 
ing as therein mentioned respecting the 
Holy Trinity; ” but otherwise the common 
and statute law on the subject remains in 
England as stated. 

By the law of Scotland, as it originally 
stood, the punishment for blasphemy was 
death. By a statute passed in King William 
the Third’s reign, any person reasoning 
against the being of God, or any person of 
the Trinity, or the authority of the Holy 
Scriptures, or the providence of God in the 
government of the world, was to be impris- 
oned for the first offence until he should give 
public satisfaction in sackcloth to the con- 
gregation ; to be punished more severely for 
the second offence ; and for the third, con- 
demned to death. By the combined influ- 
ence of 6 Geo. IV., ch. 47, 7 Wm. IV., & 
1 Vict., ch. 5, these punishments were re- 
duced to fine or imprisonment or both. 
Thomas Aikenhead (a very appropriate pa- 
tronymic for such a one), a young Edinburgh 
student of twenty, appears to have been the 
only one executed for this crime in Scotland ; 
his offence consisted in loose talk about Ezra 
and Mahomet, and in crude anticipations of 
materialism. He was hanged in 1697, buried 
beneath the gallows, and all his movables 





forfeited to the crown. (See Maclaurin’s 
Crim. Cas. 12.) He seems to have been 
harshly treated, no counsel appeared for him. 
But if Mr. Buckle quotes correctly, the clergy 
in Scotland ofttimes punished blasphemers 
and the profane in a manner which antici- 
pated lynch law. A celebrated divine of the 
early days of the seventeenth century, named 
John Welsh, on one occasion was sitting at 
supper with the Lord Ochiltree, and, as his 
manner was, he entertained the company 
with godly and edifying discourse, which 
was well received by all the company save 
only one debauched Popish young gentleman, 
who sometimes laughed, and sometimes 
mocked and made faces, whereupon Mr. W. 
brake out into a sad, abrupt charge upon all 
the company to be silent, and observe the 
work of the Lord upon that profane mocker, 
which they should presently behold ; upon 
which immediately the profane wretch sunk 
down and died beneath the table, but never 
returned to life again, to the great astonish- 
ment of all the company. (Buckle’s Hist. of 
Civil. vol. iii. ch. 4.) A Rev. Thomas 
Hog, some fifty years later, brought down 
heaven’s vengeance upon another graceless 
sinner ; only in this instance the transgressor 
was allowed to retire to his bedroom before 
the fatal bolt fell. A drunken man was one 
day aping the Rev. Gabriel Semple by put- 
ting out his tongue when, mzradbile dictu, “ it 
turned stiffe and sensless, and he could not 
drau it in again, but in a feu dayes dyed.” 
(Buckle, supra. ) 

In Denmark, by the laws of Christian V., 
passed in 1683, the blasphemer was _ be- 
headed, after having the tongue cut out. 
(Lea’s Hist. of Inquisition, vol. 1. p. 235.) 
About 1650 the Maryland colony enacted 
that if any person should deny the Holy 
Trinity he should, for the first offence, be 
bored through the tongue and fined or im- 
prisoned ; for a second offence be branded 
as a blasphemer, the letter B being stamped 
on his forehead, with double the fine or im- 
prisonment; and for a third offence he 
should die, and all his goods be confiscate to 
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the king. This law was re-enacted as late 
as 1723. In Connecticut, by the code of 
1642, blasphemy against God, the Christian 
religion, or the Holy Trinity was punishable 
with death ; this statute remained in force 
until the revision of 1784, when the penalty 
was changed to whipping on the naked body, 
not exceeding forty stripes, and sitting in the 
pillory one hour. In 1821 the present pen- 
alty was substituted, — that is, a fine of not 
more than $100, with imprisonment for not 
more than a year ; the court also having the 
power to bind the culprit to his good beha- 
vior. In Virginia, by the laws of 1610 and 
1611, death was the punishment for blas- 
pheming God’s holy name. 

A common scold is a nuisance, and can be 
punished. The law is not gallant ; it supposes 
that none but a woman can be guilty as such. 
All the words used in the old law Latin to 
denote this miserable sinner are of the femi- 
nine gender; there are several aliases, such 
as “communis rixatrix,” “communis pugna- 
trix,” “ calumniatrix,” “ communis pacis per- 
tabatrix.” How much one could scold 
without incurring conviction is not quite 
clear ; if, however, the scold was convicted, 
she was sentenced to be placed in a certain 
engine of Correction called a trebucket, cas- 
tigatory, or cucking-stool ; which last word 
is said in the Saxon language to signify the 
scolding-stool, though in later days it was 
generally corrupted into ducking-stool, be- 
cause the residue of the judgment was that, 
when so placed therein, she be plunged in 
the water for her punishment. Coke, who 
is exceedingly interesting on etymologies, 
says, “cuck,” or “ guck,” in the Saxon tongue 
“signifieth to scould or brawl (taken from 
the cuckaw or guckhaw, a bird, qui odiose 
jurgat et rixatur), and ‘inge,’ in that lan- 
guage, water, because she was for her pun- 
ishment soused in the water; and others 
fetch it from cuckquean, 27. feller.” 

Women seem not to have liked this mode 
of correction. In 1705, a scold, after convic- 
tion, wanted to argue her writ of error in 
person; and Holt, C. J., gave her time so to 





do, saying, “that perhaps ducking would 
rather harden than cure her, and if she was 
once ducked she would scold on all the days 
of her life.” On the argument she used her 
tongue to good purpose, and succeeded in 
setting aside the judgment on the ground 
that in the indictment she had been called 
“rixa” (a scolding) instead of “ rixatrix” 
(scolder). Another flaw in the indictment, 
says the reporter, was the want of an allega- 
tion that the scolding was a common nui- 
sance to the neighbors, for “that all scolding 
was not indictable, but only such as was in- 
tolerable to neighbours.” Scolding of this 
kind was indictable, but not actionable like a 
slander. 

The use of this reformatory engine in 
England in the good old days of yore is re- 
ferred to in the “ Green Bag,” vol. ii. p. 198; . 
but this was one of the good things that 
crossed the Atlantic with the early colonists. 
Apparently, however, it was confined to Vir- 
ginia and Massachusetts. Good Parson 
Hartley, of Hungaro parish, Virginia, thus 
tells Governor Endicott of Massachusetts 
all about it : — 


“The day before yesterday I saw the punish- 
ment of the ducking-stool given to one Betsy, the 
wife of John Tucker, who by the violence of her 
tongue had made his house and the neighbourhood 
uncomfortable. She was taken to a pond near 
which I was sojourning, by an officer, who was 
joined by a magistrate, and a minister, Mr. Cotton, 
who had frequently admonished her, and by a large 
number of people. They had a machine for the 
purpose, which belongs to the parish, and which I 
am told has been used three times before this 
summer. It is a platform with four small rollers 
or wheels, and two upright posts, between which 
works a lever by a rope fastened to its shorter end. 
At the end of the long arm was fixed a stool, upon 
which Betsy was fastened by cords, her gown tied 
fast about her feet. The machine was then moved 
to the edge of the pond, the rope was slackened 
by the officer, and the woman was allowed to go 
under the water for the space of half a minute. 
Betsy had a stout stomach, and would not yield 
until she had allowed herself to be so ducked five 
several times. At length she cried piteously, ‘Let 
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me go; with God’s help I’ll sin no more.’ Then 
they drew back the machine, untied the ropes, and 
let her walk back in her wetted clothes, a hope- 
fully penitent woman.” Mr. Hartley adds: ‘ Me- 
thought such a reformer of great scolds might be 
of use in some parts of Massachusetts Bay, for I ’ve 
been troubled many times by the clatter of the 
scolding tongues of women, like the clack of 
the mill, seldom ceasing from morning to night.” 
(Meade’s “Old Churches, Ministers and Families 
in Virginia ;” Hening’s Statutes at Large, vol. ii. 
p- 75, Virginia.) 


Perhaps it was upon this suggestion that it 
was introduced into Massachusetts. 

About 1682 the clergy in Scotland had a 
summary way of dealing with scolds: a fa- 
mous divine, Mr. Peden, on one occasion 
after wading ‘“ Douglas-water very deep, 
came to a house there: the good wife of the 
house insisted (as most part of woman do 
not keep a bridle-hand) in chiding of him; 
which made him to fret, and said, ‘I wonder 
that your tongue is not sore with so much 
idle clatter.’ She said, ‘I never had a sore 
mouth or tongue all my days.’ 
‘It will not be long so.’ Accordingly, her 
tongue and gooms swelled so that she could 
get no meat taken for several days.” (Buc- 
kle’s History, etc., vol. iii. ch. 4.) 

Slander by a married woman in Virginia, 
in the early days (ctrca 1662), was atoned 
for by the husband paying a fine of five 
hundred pounds’ weight of tobacco; and if 
he, worthy soul! did not pay this, the woman 
was ducked in the ducking-stool. 


with a club. Pascal charged the Jesuits of 
his day with sanctioning killing for the 
slander of a member of a religious order. 
‘Hening’s Statutes at Large, vol. ii. pp. 
166, 167 ; Morgan’s Law of Literature, vol. i. 
p. 92; Stephens’s Hist. of Criminal Law, 
ch. 2.) 

In England the spreading of false news so 


as to make discord between the king and his | 


nobles, or such news concerning any great 
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According | 
to the law of the Twelve Tables in Rome, | 
insulting songs were punished by death; | 
apparently the guilty singer was disposed of | 


man of the realm, was punishable by fine 
and imprisonment, at common law ; and the 
statutes of the first Edward and second 
Richard confirmed this law. (Westmin. I. ; 
3 Edw. I., ch. 34; 2 Ric. II., ch. 5, and 12 
Ric. II., ch. 11.) In the New Haven colony, 
any one above fourteen who wittingly and 
willingly made and published any lie tending 
to damage any particular person, or with the 
intent to deceive or abuse the people with 
false news, or which might be pernicious to 
the public weal, was liable to a fine; and if 
he offended thrice, to be whipped (Trum- 
bull’s True Blue Laws, p. 239). The great 
Czesar tells us that among the ancient Gauls 
no one was allowed to spread public news of 
any kind, without first communicating it to 
the magistrates (De Bell. Gall. lib. 6, c. 
19). Since the days of newspapers these 
wise laws have ceased to be enforced. 
False prophets terrifying nervous people 
with imaginary dangers were punished capi- 
tally by a statute passed by the boy king 
Edward (1 Edw. VI., c. 12.) His sister 
Mary repealed this law, as she did many an- 
other of his; but good Queen Bess enacted 
that the penalty for the first offence should 
be ten pounds and one year’s imprisonment, 
and for a second, forfeiture of all goods and 
chattels, and imprisonment during life (5 
Eliz. c. 15.) Coke tells us: ‘ Certain it is 
that to foretell of things to come is a prerog- 
ative appropriated to the Holy Ghost; and 
that the devil cannot predicere, foretell of 
things to come, which notwithstanding S. 
Austin did sometime hold that he could. 
But afterwards justly retracted. . . . Also 
predictions, either of the time or end of the 
world, or that it is at hand, are not lawful.” 
And the authorities quoted to prove this 
latter proposition are Acts i. 7, Matt. 


xxiv. 36, 2 Thess. ii. 1, 2 (Coke, Third Inst. 
ch. 53). 

A man’s grammar may perchance be 
passed upon by a learned bench of judges ; for 
_ “courts are not only expounders of the law, 
of society, of religion, of trade, of domestic 
| relations, and of all contracts, but actually of 
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grammar, rhetoric, philology, and of the 
exact significances of dialect, patois, argots, 
and vernacular speech.” (Morgan, Law of 
Lit., vol. i. p. 109.) 

Some judges have objected to that well- 
nigh universal medium of emphatic expres- 
sion, slang, for instance, Sir James Hannen, 
in a divorce suit, complains that “ it 1s to be 
observed that it 1s not unusual at the present 
day for young men and women to apply such 
terms as “dreadful” and “awful” without 
any nice consideration of their fitness (Dur- 
ham v. Durham, 10 P. D. p. 82.) (Poor 
judge! happy would it be for humanity if 
he had nothing worse to complain of in the 
cases brought before him. ) 

In the Vendotian, Gwentian, and Dimetian 
codes, where the money value of each por- 
tion of the body is given, it is said, “the 





tongue is equal to the worth of all the other 
members, because it defends them all.” 

In conclusion, we quote the words of a 
Jewish Rabbi, long since sleeping with his 
fathers : — 

‘What care has not the All-wise Creator be- 
stowed on the chief organ of speech! All the 
other principal members of the human body are 
situated externally, and that either upright or 
pending. The tongue alone is placed internally, 
and in a horizontal position, that it might remain 
quiet and steady. Nay, that it might be kept 
within its natural bounds, he has encompassed it 
with two walls: one of ivory, the teeth ; the other 
of softer substance, the lips. Further, to allay its 
intense ardor, he has surrounded it with an over- 
flowing rivulet, the salivary glands. Yet, notwith- 
standing all this Divine care, what mischief does it 
not do? How many conflagrations does it raise ! 
What destruction does it cause ! ” 





THE QUESTION. 


T is, perhaps, almost impossible for us in 
these days, when the suggestion that 

the lash should be used on wife-beaters and 
such-like brutes is met with a howl from a 
large section of the public, to realize the im- 
mense part which has been played through- 
out the world’s history by torture in its 
various forms. We may take it that there 
were three different objects in the applica: 
tion of torture. The first of these would, 
perhaps, be the earliest, and was to give 
pleasure to some tyrant in the spectacle of 
suffering in others: it is just possible to 
imagine a mind so brutal as to take pleasure 
in such a thing. The second object was 
punishment ; and this we can easily under 
stand in a low state of civilization, when 
men had nothing, or next to nothing, in the 
way of refining influences around them. 
Even now, although perhaps we do not 
mean it, we are apt to say, when a man has 
committed some particularly brutal murder, 
that hanging is too good for him. So we 





will admit that we can understand these first 
two objects. But what shall we say about 
the third, — the Question? Can we possibly 
bring ourselves to understand how answers 
wrung from a sufferer on the rack could be 
accepted as true? Yet this was the object 
which caused torture to flourish mostly, and 
which brought it to its highest pitch. 

Of course, the countries where torture — 
and more particularly in the form which gives 
the heading to this article, “ The Question” — 
obtained most were those countries where 
the Inquisition reigned. The terrible scenes 
which went on in secret in the dungeons of 
the Inquisition can never be known; but 
when the Inquisition fell and its prisons 
were destroyed, enough came to light to 
present pictures of almost undreamed-of 
cruelty. 

The fear of the Inquisition was so great, 
when once a man was arrested no relation 
or friend dared to come forward to defend 
him or give evidence on his behalf, lest he 
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himself might not be considered to be true 


to the Church; so the unfortunate prisoner | 


was left alone, deserted, without a single 
friend to help him. 

The routine of the Inquisition and the 
officials who carried it out were as follows: 

There were, first, familiars to arrest any 
suspected person against whom any infor- 
mation had been laid. The tribunal before 
which the accused appeared consisted of 
three inquisitors, three secretaries, an algua- 
zil (constable), three receivers and assessors, 
together with familiars and jailers. To ob- 
tain the post of inquisitor a man had to be 
of a good family, no members of which had 
ever been before thecourts. Theaccused then 
was arrested, or if not found, judged in default. 
If arrested, he was thrown into a dark prison, 
where, if he confessed, he was released as a 
penitent, but he himself was dishonored and 
all his kindred with him. Should he refuse 
to confess, he was subjected to the three 
grades of torture, — the cord, the water, and 
the fire; if under the question he then con- 


fessed, he was further tortured to give mo- | 


tives of his confession, and again to betray 
his accomplices, and after that was regarded 
as a penitent. Should all the degrees of 
torture prove ineffective, he was thrown into 
worse prisons, of which there were again 
three grades, — public, intermediary, and se- 
cret ; and following these prisons, came con- 
demnation and death, — death by burning or 
by some even more horrible manner. Such, 
in brief, was the routine of the Inquisition, 
which sought by every means at every step 


to break down its unfortunate victim, so | 


that when he did come to trial he would be 


a broken-down creature, incapable of any | 
| torture. 


defence. 


In England, we are told, torture was never | 
| 
ages. 


general, it being reserved as the prerogative 
of the crown; which gives rise to the discus- 
sion whether it was not the worse for that, 
for it tended to make the application of tor- 
ture secret, and therefore the more terrible. 
One punishment, however, was inflicted by 
common law, but that was originally insti- 


| tuted from a sense of humanity. 











In very 
early days if a man accused of crime refused 
to plead, he was starved to death. By refus- 
ing to plead he could not be judged and con- 
demned, and therefore his property could 
not be escheated. Early in the fifteenth 
century the English people becoming more 
humane, the punishment of the “ peine forte 
et dure” was substituted for the starving. 
This was the sentence: “ That the prisoner 
shall be remanded to the place from whence 
he came, and put in some low, dark room, 
that he shall lie without any litter or any- 
thing under him, and that one arm shall be 
drawn to one quarter of the room with a 
cord, and the other to another, and that his 
feet shall be used in the same manner, and 
that as many weights shall be laid on him 
as he can bearand more. That he shall have 
three morsels of barley bread a day, and that 
he shall have the water next the prison, so 
that it be not current, and that he shall not 
eat the same day on which he drinks nor 
drink the same day on which he eats, and 
he shall so continue till he die.” This pun- 
ishment was law up to a very late period. 
There is a small collection of relics in 
London at the Tower, — relics of that torture- 
chamber described by Ainsworth in “ Guy 
Fawkes.” As Mr. Ainsworth was always at 
great pains to make his descriptions correct, 
we may take it that the descriptions are 
fairly accurate. The first description is of 
the torture of Viviana when she refused to 
answer questions as to what she knew of the 
plot ; and the torture-chamber is described as 
“a square chamber, the roof of which was 
supported by a heavy stone pillar, while its 
walls were garnished with implements of 
At a table on the left sat the lieu- 
tenant and three other grave-looking person- 
Across the lower end of the chamber 
a thick black curtain was stretched, hiding a 
deep recess.” To this recess, again refusing 
to give any information, Viviana is taken. 
“The recess was about twelve feet high and 
ten wide. It was crossed near the roof, 
which was arched and vaulted, by a heavy 
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beam, with pulleys and ropes at either ex- 
tremity. But what chiefly attracted the un- 
fortunate captive’s attention, was a couple of 
iron gauntlets attached to it, about a yard 
apart. Upon the ground under the beam, 
and immediately underneath that part of it 
where the gauntlets were fixed, were laid 
three pieces of wood, of a few inches in 
thickness, and placed one upon another.” 
The gauntlets being placed upon her hands, 
which were stretched above her head, and 
screwed tight, “the tormentor took a mallet 
and struck one of the pieces of wood from 
under Viviana’s feet. The shock was dread- 
ful, and seemed to dislocate her wrists, while 
the pressure was increased to a tenfold de- 
gree. The poor sufferer, who was resting 
on the points of her feet, felt that the re- 
moval of the next piece of wood would 
occasion almost intolerable torture. Her 
constancy, however, did not desert her, and 
after the question had been repeated by Ip- 
grieve, the second block was struck away. 
She was now suspended by her hands, and 
the pain was so exquisite that nature gave 
way, and uttering a piercing scream, she 
fainted.” 

Further on we have a description of the 
torture of Guy Fawkes himself. Ipgrieve 
proposes to start him with the Scavenger’s 
Daughter and the Little Ease; proceed to 
the gauntlet and the rack; and finally, if 
these fail, to try the effect of the dungeon 
among the rats and the hot stone. The 
Scavenger’s Daughter was a huge iron hoop, 
which opened in the centre with a hinge — 
there is one still to be seen at the Tower — 
which was placed over the prisoner’s shoul- 
ders and under his legs in such a way as to 
compress his body so tightly that he could 


, objects as the first. 





hardly breathe. The Little Ease is described 
as “a narrow cell about four feet high, one 
and a few inches wide, and two deep. Into 
this narrow receptacle, which seemed wholly 
inadequate to contain a tall and strongly 
built man like himself, the prisoner was with 
some difficulty thrust, and the door locked 
upon him.” The dungeon among the rats 
was a “horrible pit adjoining the river,” in 
which there was at high tide about two feet 
of water, and which was infested by ferocious 
and daring rats. The final torture of the 
hot stone is thus described. ‘On the fourth 
day he was taken to another and yet gloom- 
ier chamber, devoted to the same dreadful 
It had an arched stone 
ceiling, and at the further extremity yawned 
a deep recess. Within this was a small fur- 
nace, in which fuel was placed, ready to be 
kindled ; and over the furnace lay a large 
black flag, on which were stout leathern 
straps. After being subjected to the cus- 
tomary interrogations of the lieutenant, 
Fawkes was stripped of his attire, and bound 
to the flag. The fire was then lighted, and 
the stone gradually heated. The writhing 
frame of the miserable man erelong showed 
the extremity of his sufferings; but as he 
did not even utter a groan, his tormentors 
were compelled to release him.” 

But you may say this is out of a story- 
book. True, it is; but it is nevertheless 
from an historical romance, from the pen of 
a writer who took pains with his facts and 
historical references, and it may be fairly 
taken as a specimen of what took place in 
humane England when torture was not em- 
ployed in common law, but was reserved as 
a prerogative of the crown. — Chamber's 
Fournal. 
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SOME REFLECTIONS ON PENOLOGICAL LAW REFORMS. 


By Percy Epwarps. 


HAT an unconservative people we are 
becoming! Is this really the pro- 
gression of civilization towards a more per- 
fect condition of society, or is it, perhaps, a 
retrogression of civilization towards a chaotic 
state of society ? 

Liberality and reform in _ everything. 
Theology, politics, law, and medicine, — all 
are undergoing changes commensurate with 
the most liberal ideas of the times. The 
penological element of theology has been 
reformed in a direction very acceptable to 
the legal fraternity particularly, it is said. 
Relieved of the fateful necessity of facing an 
eternally long sentence to a habitation not 
along “‘ Life’s Plutonian shore,” but right in 
the “swim” of old Pluto’s domain, there 
should not be lacking a grateful feeling on 
the part of the legal fraternity for such re- 
forms, although we grumble at and criticise 
other reforms. 

Reform in politics is a misnomer. Many 
changes there are, assuredly. The only sub- 
ject of dispute here would be as to the direc- 
tion of these changes, or reforms, if we will 
have it so. Tammany is doing much to re- 
form politics and political parties, accord- 
ing as its ideas of reform affect its politi- 
cal existence; so it is with other political 
associations. 

The strong aid of the law is seen here and 
there in this political reform giving a drastic 
effect to an otherwise congested condition. 
One instance will serve the purpose here. 
The local Legislature of Michigan of the 
session 1891, dubbed by the newspapers of 
the State “‘Squawbuck Legislature,” passed 
an act making it obligatory for all candi- 
dates for offices at a general election, within 
so many days after election, to file a state- 
ment under oath, showing what each had 
spent for corruption purposes, when by the 
same act all expenditures for the sake of 





influencing voters are prohibited, except ex- 
penses of getting infirm and sick voters to 
the polls, and the distribution of campaign 
literature.! 

Along the lines of medical science there 
have been also long strides in a reforming 
direction. And now doctors of the different 
schools have agreed that the best reason for 
their ever having been licensed to experi- 
ment with the human anatomy and life, is to 


| save life, and not to quibble over who is going 


according to Hoyle, while the patient's spirit 
leaves in disgust. 

While no one has been successful in an 
attack upon the great foundation principles 
of the law which were forged and tempered 
in the furnace of public sentiment in an age 
of antiquity, and have come down to us prac- 
tically unchanged, still the law as a science 
has undergone many changes and reforms in 
this country, and especially so in the present 
century 

Perhaps there is no reform in the law of 
this age that has attracted more attention, 
generally, than reform attempted in peno- 
logical law. 

Charitably disposed people are always in- 
terested in penological reforms. This may 
arise from morbidity of temperament, which 
is the breeder of weak sentiment, or from 
some Quixotic notion of raising the standard 
of humanity. 

Be that as it may, the subject of penolog- 
ical reform has been forced upon our atten- 
tion by a mighty wave of sentiment, much 
as the other great social reform problem now 
knocking at the doors of society for recogni- 
tion as a political and social factor in our 
country. When “Little Dorrit” found her 
way into the homes of England, a period 
was fixed for the existence of the stupid 
“ Debtors’ Act.” Dickens, with his good 

1 Sec. 44, Election Law, 1891. 
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sense and keen appreciation of the ridiculous 
in the law as well as social status of his time, 
did much to open the eyes of stolid, indiffer- 
ent Englishmen to a sense of needed reforms 
in these directions. 

But here real, palpable abuses existed. It 
seemed to Dickens sheer nonsense to allow 
a law to stand in force which gave power to 
a creditor to say to his debtor “Go to jail 
and stay there until you pay me what you 
owe me.” Thus taking from the debtor, in 
most cases at least, the only power he could 
use to raise money to pay the debt, the thing 
most desired by the creditor. 

But here, as in other cases, a real abuse 
existed, an absurdity inconsistent with the 
logic and dignity of English penal law. 

Following the course of events through 
some years, we find in this country the 
beginning of reforms in the administrative 
law far more important and aggressive. 
Prison Reform Conventions made up of the 
executive officials of the great penal and 
reformatory institutions of this country are 
held from time to time, and asa result we 
have the Indeterminate Sentence Scheme. 
A large number of the States now have such 
a law upon their statute books. 

In 1889 the Legislature of Michigan 
passed an act styled “ An act to provide for 
indeterminate sentences, and disposition, 
management, and release of criminals under 
sentence.” } 

The prison “ Board of Control” is given 
full authority to parole and order the re-ar- 
rest of prisoners violating their parole, and 
virtually power to readjust the sentence of 
the court. In formulating the act, the Inde- 
terminate Sentence Law of New York State 
was largely consulted. It may be well to give 
a brief summary of the different sections of 
this Michigan Act, because of the recent 
holding of the Supreme Court thereon. 

Section 1 provides for the sentence of 
certain persons guilty of crimes punishable 
by imprisonment in the penal and reforma- 
tory institutions of the State, except for 

1 Act No. 228, Pub. Acts, 1889. 





crimes punishable by imprisonment for life, 
or in case the criminal is a child under fifteen 
years, and gives direction to judge for a gen- 
eral sentence, and then gives power to the 
“Board of Control” to terminate this sen- 
tence at pleasure, except that the minimum 
time provided by law in such case must be 
served. 

Section 2 simply provides for furnishing 
records to warden, and pay for the clerk. 

Section 3 provides for the parole of pris- 
oners under such sentence by said “ Board of 
Control,” and gives full power to the Board 
to order the re-arrest and imprisonment of 
any prisoner thus under parole, making the 
written order of said Board, by its clerk, suf- 
ficient warrant for any officer named to arrest 
such prisoner. 

Section 4 provides for a classification of 
such prisoners into different grades, with 
promotion or degradation of such prisoners 
according to merit. 

Section 5 provides for the re-arrest and 
readjustment of the sentence. 

The Supreme Court of Michigan, in the 
case of People v. Cummings, now say that 
the provisions of this act are in derogation 
of the constitution of the State, and there- 
fore void. The Legislature has attempted 
to clothe the “ Board of Control” of the State 
institution with judicial power contrary to 
the provisions of the Constitution of the 
State, which vests the judicial powers in 
certain courts therein named. 

Mr. Justice Grant, who is the moralist of 
the court, dissents to the opinion of his 
brethren upon principles of moral necessity 
or economy. 

The pardoning power is, by th 5th article 
of section eleven of the State Constitu- 
tion, vested in the governor. If it be con- 
sidered that the only power conferred by 
the act is a conditional release on parole, if 
the prisoner keeps his parole, or rather if 
the Board of Control are of the opinion that 
he does, the release is in fact an absolute 
one. Mr. Justice Morse, giving the opinion 
of the court, says: “ By what refinement of 
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reasoning it can be made to appear that this is 
not in effect a pardon of the prisoner is beyond 
my comprehension.” And also, quoting the 
language of the opinion, “ This act also con- 
fers upon the Board of Control judicial power.” 

Mr. Justice Grant says “such laws are 
humane, and their tendency is to reform 
criminals and to protect society.” He seeks 
to show a precedent of like power as that 


granted to the Board of Control in this act» 


in question, by pointing to the “ good time” 
allowed certain prisoners to be set off 
against the full time of their sentence which 
is fixed by the prison inspector and warden, 
and which the Supreme Court of Michigan 
has sustained. 


“ When of old I studied grammar, 

A verb was said to be 

Something to do and suffer, 
And also to agree 

With different moods and tenses, 
Syntactically applied, 

I never thought that I might be 
A mood personified. 


“ There ’s ‘ perhaps’ and ‘ if it’s possible,’ 

And ‘ might be it ’s too late ;’ 

And another word subjunctive 
Called ‘ indeterminate.’ 

1 ’m a living conjugation 
Of the latter mood and tense, — 

A flesh and blood contingent 
Environed by suspense. 


“ There ’s a high old court at Lansing 

Which plunges mighty deep, 

And knocks my mood subjunctive 
Into a clear promiscuous heap. 

‘ Perchance’ and ‘if it’s possible ’ 
To patience have and wait, 

The potential mood will lift us clear 
Of ‘ Indeterminate.’ ” 


This is now the most popular song in our 
penal institutions, and is said to be sub- 
stituted for the usual “Gospel Hymn” in 
the chapel exercises, at least by those most 
affected by the recent dispensation. 

In the mean time there is much cause for 
rejoicing on the part of a score or more of 
convicts in the different penal institutions 
of the State. They have only to await the 





expiration of the minimum time fixed by 
law in their cases, and the all-powerful Ha- 
beas Corpus will bring them forth once 
more to commingle with their fellow-men in 
the world of social reform; but, presumably, 
they will not be found much better because 
of these humane efforts in their behalf. 
What a choice job lot of partially reformed 
material toturn loose on society! But mov- 
ing along the line of argument used by the 
reformers, it is the society of their fellow- 
men which is to be the means of working 
out the salvation of this class. Mr. Eugene 
Smith, Secretary of the Prison Association 
of New York, in his report says: “ Those 
methods of prison management are the best 
calculated to reform the prisoner which as- 
similate his condition to that of the free work- 
men outside; which cultivate in him the same 
habits, appeal to the same motives, awaken 
the same ambitions, develop the same views 
of life, and subject him to the same tempta- 
tions that belong to the free community of 
which he is fitted to become a member.” 

All this sounds very nice, and no doubt 
the writer was thoroughly imbued with the 
spirit of Christian charity when he gave ex- 
pression to the above, and filled with a 
desire to do good in this cause. But in 
dealing with a subject “ of the earth, earthy, ” 
as this certainly is, such a poise of reform is 
impracticable ; it is chimerical. 

If the mixing with the great body of soci- 
ety. whose robes do not smell of the prison 
under this parole system is to work the 
transformation claimed for it, a rubbing up 
against this same untarnished world unre- 
strained by the now defunct authority of the 
Board of Control should produce something 
like the same result, since such subjects are 
governed more by convenience than senti- 
ment. If this be true, then society will not 
be the loser. 

Placing men hardened and sharpened by 
vicious living and adversity upon their good 
behavior solely is like placing food before a 
hungry man, and putting him on his honor 
not to touch it. 
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A law of this kind considered from a moral 
standpoint shows the growth more of weak 


sentimentality than of sound reason and | 
knowledge of the needs of social reform | 
in this age, not to speak of the complex | 


system of administering the law, and the in- 
creased opportunity for abuse of authority 
by corruption. 

Conservatism of opinion should be felt 
here. Ifa person on trial is guilty enough in 
the unbiassed, unprejudiced minds of twelve 


of his peers, backed by the conviction of the | 
| girls in the State Reform Schools? 


judge who is to pronounce his sentence, and 
surrounded by all of the safeguards which are 
thrown about every man on trial, whether 
guilty or not, then he should suffer the pen- 
alty imposed by an outraged society as 
found by a judge of sound sense and abil- 
ity, and no weak sentimentality should be 
allowed to interfere. 





Even the reformers in penological ethics 
concede that prison discipline should be 
strict and wholesome, so as to bring home 
to the prisoner the full force of his position 
with reference to the society he has out- 
raged. But is not the power to make this 
same prison discipline wholesome and form- 


| able weakened by the knowledge which the 


prisoner is sure to have that he will meet 
with leniency more as a refractory school- 
boy than as a convict, or that he is subject 
to the same parole system as the boys and 


We do not wish to manifest .a spirit of 
opposition to merited reforms in administra- 
tive law. That there may be room for re- 
forms in this direction we concede. But we 
submit that a reform in this direction should 
not be guided or controlled in any way by 
fanaticism or sentimentalism. 





GUILDS AND GUILD-LAWS. 


A Contribution to the History of the Laws on Trades, Mercantile, and Social Unions. 


By GusTavE RAVENE. 


UR experience, as well as the unani- 
mous testimony of history, tells us that 

men live and always have lived in a social 
state. Wherever we turn we see man as the 
member of a community of fellow-creatures, 
in whatever manner their unions may be ef- 
fected, — whether by the ties of blood, or by 
herding together for the purposes of mutual 
assistance, or by the formation of great na- 
tional associations. But at the same time 
we notice another social phenomenon. Not 
content with the natural formation of society 
and the legal guarantees of the State, men 
carry their social instincts farther, and form 
themselves into peculiar associations exist- 
ing within the community and the State. 





Such associations are the gwi/ds of the 
Middle Ages. 

The word guz/d is a purely Germanic word. 
The Gothic gi/d, old High German gelt, kelt, 
Anglo-Saxon gie/d, gyld, Norse gildt, all had 
one meaning,—that of retribution. It is 
related to the idea of sacrifice, offering ; and 
we see this in the Anglo-Saxon translation 
of the book of Genesis. Gze/d means sacri- 
fice,— brynegield, burnt offering ; haedengield, 
sacrifice to an idol. The heathen sacri- 
fices were accompanied by drinking-bouts, 
and the Norse word gi/di expresses this cir- 
cumstance. This etymological connection 
of guild with sacrifice is historically justi- 
fied ; it is the only correct one, and should 
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take the place of the antiquated derivation 
from the Anglo-Saxon ge/dan, gyldan, to 
pay, by which are implied contributions by 
friends, relatives, and associates.! 

Guided by the hand of etymological and 
historical evidence, we may conclude that 
the origin of guilds is to be sought in the 
ancient custom of drinking at the occasion 
of sacrifices. The drinking-bout, convivium, 
was the occasion when the members of the 
association met; it afterward became the 
method for celebrating their meetings, and 
its very name, convivium, was applied to the 
guild. In a contribution of this kind to a 
journal of a professedly entertaining char- 
acter, it may be pardonable if the writer in- 
dulges in a few observations on the leading 
characteristics of these associations. He 
must recognize in the guilds the immutable 
law of cause and effect. Guilds had their 
origin in drinking-bouts, in conviviality asso- 
ciated with idolatrous worship; and to-day 
trade and other unions, the legitimate’ de- 
scendants of the guilds of the Middle Ages, 
make it an object and sign of fellowship to 
revive the practices of the early times, — in 
other words and plain English, to get dis- 
gracefully drunk. Etymological and other 
analogies and conclusions like the above 
must not be carried too far, however; for 
example, demagogue cannot be construed 
into any relationship with demijohn, al- 
though the observation of certain socialistic 
phenomena may justify the conclusion of 
intimate association. 

Omitting the consideration of those insti- 
tutions of ancient Rome to which some of 
the characteristics of guilds and unions can 
be ascribed, we will in this paper study the 
guilds among the Germanic nations, the ear- 
liest mention of which occurs in the laws of 
the Franks. 

The earliest laws on guilds apply to unions 
for convivial purposes ; and besides, the laws 
are directed against the formation of unions 


1 Hegel, Stidte und Gilden, i. pag. 4, 5; Grimm, 
Deutsche Mythologie, pag. 34, 957; Wilda, Das Gild- 
wesen, pag. I-25. 


by oath and solemn pledge, such unions be- 
ing considered as of a nature dangerous to 
the welfare of the State. (See the Capztu- 
laria regum Franconum, the capitulary of 
Charlemagne, A. D. 779, and the Edict of 
Aix la Chapelle, a. p. 789. The latter edict 
is intended to suppress the growing vice of 
intemperance.) LEcclesiastics took part in 
these guilds, and the Church saw itself 
obliged to keep a sharp lookout on them. 
In the resolutions of a synod at Nantes 
(about the beginning of the ninth century, 
and contained in the laws of Archbishop 
Hincmar of Reims, A. D. 852), these unions 
are called associations, fraternities, and guilds. 
The laws enact that these associations are 
to exist only for the purposes of charity. 
They are, above all, to further the services 
of religion. Banquets and drinking were 
prohibited. Associations formed with the 
ceremony of an oath or by solemn pledge 
were entirely forbidden ; participation in 
them was to be punished by death or 
scourging. (Capitularium of Diedenhofen, 
A. D. 805.) 

After this brief preliminary sketch, we will 
now direct our attention to the history of 
guilds in England, Denmark, Sweden, Nor- 
way, France, Holland, and Germany, and 
specially consider their connection with the 
growth of law. Incidentally, the statutes of 
the various cities will also be considered.! 

Guilds in England. In England the sys- 
tem of guilds attained to a greater develop- 
ment than in any other country, and their 
history is interesting in all respects, social, 
historical, and legal. The mention of guilds 
occurs in the oldest laws of the Anglo-Sax- 
ons; and while it is impossible to reconstruct 
accurately the guild-system of that ancient 
time, we can base on these laws some con- 


1Intended merely to present in general outline the 
most interesting legal features of guilds, and especially 
those connected with the less-known guilds of the northern 
nations, it has been thought best to omit the merchant 
guilds of England after the Conquest. For the history of 
these guilds the reader is referred to the important and 
exhaustive work of Professor Gross, of Harvard, “The 
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clusions as to the existence and nature of 
unions in the pre-Normanic period. 

The laws referred to are Articles 16, 17, 
20, and 21 of the “ Laws of Ina” (A. D. 688- 
726); also Articles 27 and 28 of the “ Laws 
of Aelfred” (a. p. 871-901), and the Fudi- 
cia civitatis Lundoniae of the reign of Aeth- 
elstan (A. D. 924-940). For details the reader 
is referred to the literature mentioned in the 
note, the limits of an article permitting only 
a resumé and conclusions.! These laws enact 
in substance that when a person is killed, 
the weregild was to be paid by — or to, as the 
case might be—the relations (maegas, ma- 
gen) and the gegy/dan. From these laws it 
appears that a man had connections of some 
kind ; if he did not have any relations, he at 
least had associates (gegy/dan).2_ These ge- 
gyldan were responsible for his acts, and 
also entitled to compensation for his loss by 
murder. 

From the early guild-statutes appear some 
noteworthy features of the ancient guilds. 
They had common meals, and were bound 
to secure the spiritual welfare of members 


by the performance of religious acts; and 
it appears also that guilds existed for the 
purpose of preserving the peace in the 
“ hundreds.” 

The nature of these ancient guilds was a 


mixed one. Thus, a guild of Exeter, known 
to us through the statutes of the eleventh 
century, partook very much of the nature of 
a modern lodge. There were regular con- 
tributions to a common fund, from which 
aid was rendered for funerals and loss by 
fire. 

It appears that these guilds were strong 
centralized unions, often wielding enormous 
powers. They were formed with the cere- 
mony of an oath; they protected their mem- 
bers, as well as represented them against all 
attacks. They were responsible for the pay- 
ment of the weregild, and also entitled to it 


1 Schmidt, Gesetze der Angelsachsen; Thorpe, An- 
cient Laws and Institutes of England. 
2 Bosworth, Anglo-Saxon Dictionary, ed. Toller, fol. 
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when a member was killed by a non-member. 
In case of refusal they threatened revenge. 
They demanded the aid of the magistrates, 
of the sheriff, and punished them in case of 
failure to render their assistance. 

Unions of this kind are possible only in 
anomalous states of society, — either when 
the society or the State is in its first forma- 
tion, or when it is approaching its end. The 
Anglo-Saxon kingdom was rapidly approach- 
ing its dissolution ; and we can form a pic- 
ture of the state of affairs at that time from 
the necessity men were under to form guilds 
for their protection. The modern legislator 
might profit by a comparison of modern 
unions with the Anglo-Saxon guilds. The 
experience of mankind has generally run in 
uniform channels, similar conditions pro- 
ducing similar results; and it is not too 
much to say that modern unions for pur- 
poses of protection, private redress, and in- 
dividual ——and often irresponsible and illegal 
— initiative in the enforcement of their 
rights evidence an unhealthy state of sdci- 
ety, and a more than unsatisfactory condi- 
tion of laws. Neither is comparison carried 
too far if we class vigilance-committees, 
trades-unions with their incidents of “ boy- 
cotting,” in the same category with the 
ancient guilds that enforced the law for 
themselves. <A society recently formed in 
England for the purposes of protecting wit- 
nesses from insult is an instance of an 
organization for the repression of real or 
fancied wrongs. Whatever may be said on 
this subject, the symptom is that of an un- 
healthy legal administration; and it shows 
that the people intend by organized extra- 
legal action to influence the existing state 
of judicial procedure. Without claiming 
that such organizations and the ancient 
guilds are identical, the attention of the 
historian, jurist, and economist ought to be 
directed more than it is to the historical 
study of guilds and similar associations ; for 
the influence they have had on the devel- 
opment of the law must not be underrated. 
Law is a phenomenon of society, and has its 
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origin in the popular legal consciousness ; 
but when we consider it as a part of human 
moral nature, we must not forget that its 
development does not proceed only in a 
slow, natural growth, but also by deep and 
incisive changes. Often enough the evolu- 
tion of a legal system has been changed by 
violent convulsions. In these convulsions 
the organized effort of the community has 
taken a prominent part. 

We know too little of the Anglo-Saxon 
guilds to justify conclusions as to their last- 
ing effect on the administration of the law. 
We recognize in them the unions of families, 
or persons occupying a similar sphere in life. 
They were independent of the public gov- 
ernment of the community ; they served the 
purposes of affording their members a pro- 
tection which the impotent administration 
could not give; they supplemented the 
administration of the law. In this they 





usurped the power of the State, and became 
possessed of a two-edged sword, but too 
often liable to be wielded in the interests of 
oppression and lawlessness. Undoubtedly 
they did a great deal of good in the estab- 
lishment of social order, and like all such 
organizations, they upheld a certain moral 
standard and generally promoted habits of 
industry and good fellowship; but the dan- 
ger to which the general welfare of the peo- 
ple and the safety of the State were exposed 
by the independent and irresponsible actions 
of autonomous societies cannot be over- 
rated. The Norman invaders of England 
recognized this feature of the guilds, and 
they suppressed the Anglo-Saxon associa- 
tions, — without, however, succeeding in ef- 
fectually destroying the associative element 
in the people. In the Domesday-book we 
find mention made of only two guilds, and 
these had ceased to exist. 
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HE following petition was presented some 
years since to the Supreme Court of Ohio, 
and has been kindly forwarded to us by an Ohio 
correspondent : — 
WINDsor, OHIO, May 12th, 1884. 
OuIO STATE CourRT, 

Gentlemen Sirs, —I have been injured, by being 
rode on a rail or pole, in this said Township, in the 
year of 1874: and I have been in pain ever since 
that time, and not able to earn my own living by 
survile labor. 

I! Petition for you Ohio State Court to have the 
rioters or mobers be brought to justice: and I am 
looking for the said Township : County (Ashtabula, ) 
or State, to pay the injury, damages & etc., their Offi- 
cers and company did to me; as the Officers got them 
together. There were over thirty in number; in the 
riot or mob and the trusteese were Two of 
them wear on the ground and the other might have 
been there for any thing I know off. 

I believe that the Officers are holden for what their 
privates do. And the Nations are holden for what 
their Officers do. 

I want for you, Ohio State Court, to proceede and 
pay me for the injurys & etc., and bring them to 
Justice. 

I have been call a British stag and my brothers 
was call mofodites on the 22d day of June, 1882, by 
one of the mob that injured me. 

Do you think, this is not any account, with Great 
Britton, and others sivilize and inlightened nations? 
Do you think that the above mention nations are 
going to sit down and alow their subjects be slan- 
dered like this ? 

As I am a freeborn and consider myself subject to 
the same said nations; and I look to them for my 
protection. How much more they will look to the act 
of crippleing ; brutalizeing or mangleing the humon 
being: besides the rumour out through the County 
that mask men came to my Fathers house ; and oper- 
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ated upon me; 7s ¢his a threat or not “TJ think 
tt ts.” 

The below are a part of the names of the rioters 
or mobers that was on the ground; and a part or all 
of them help to injur me. 

[Here follows a long list of names. ]} 

I sent a petition to the County. Court about Sep- 
tember i8th, 1883, and I sent another petition to the 
Ohio State Circuit or Destrict Court about April 7th, 
1884. 

Please answer within 7hirty days so that I might 
know what to depend upon. 

Yours in truth, 


ANOTHER Ohio subscriber favors us with the 
following amusing production : — 


KENTON, OHIO, June 3, 1892. 
EDITOR “ GREEN BAG”: — 

Dear Sir,— The following copy of a legal notice 
that I obtained in an adjoining county may interest 
some of your readers. 

The notice reads as follows : — 


Notic. 


Notic is Hereby given thad the undersinder has taken 
up 5 hogs. I soug & 4 picks. Sought waigh is about 200 
Ibs and the picks abought 100 to 125 Ibs. Sad Hogs is 
nearly altogether Black and kebt on expense of the 
owner. D. B——, Road Sup. 


Respt. yours, 
= * * 


LEGAL ANTIQUITIES. 


From the Old Act Books of the Archdeacon’s 
Courts, to which offenders were cited for ecclesi- 
astical trial and discipline, the Rev. John Brown 
(the author of a new life of John Bunyan) has 
selected some curious instances of clerical fallibil- 
ity. One clergyman acted at Christmas as the 
lord of misrule ; another neglected his duties to be 
present at an execution ; a third baited a bear in 
his church ; while a fourth encouraged cock-fight- 
ing in the chancel. ; 
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Among other ecclesiastical offences were such 
qs refusing to follow the cross in procession, hang- 
ing down the head at the elevation of the host, 
throwing the pax bread on the ground, separating 
the holy oil, washing hands in the baptismal font, 
singing the Litany derisively, refusing to pay dues 
and keep feast days, reading heretical and English 
books during the Mass, not receiving the ashes on 
Ash Wednesday, and not confessing at Easter. 
Among offences of a more miscellaneous charac- 
ter, we find one man bringing judgment upon 
himself for ‘‘marieing his wife in their parish 
church in her mask ;”’ another “ for that the day 
he was married he dyd blowe oute the lightes about 
the alter and wolde suffer no lightes to be bourne.” 
One unloving spirit was dealt with ‘for not treat- 
ing his wife with affection ;’’ another yet more 
unloving, for “cheening his wife to a post and 
slandering his neighbours.” 
“ exercising the magic art,” by consulting cunning 
women, by using private conventicles, and “ by 
hiring foreigners to work at their art.” It was an 
offence also not to “ make two torches and keep 
the drynkynge in the parish, according to the 
laudable use and custom ;” and a shoemaker was 
punished for that “he kepeth his bedd upon the 
Sundaies and other holy days at time of mattens 
and mass, as it were a hownde that should kept 


his kenell.” One man came into trouble for “ fold- 
ing some sheep in the church during a snow- | 


storm ;” and another for “living in the church 
porch.” 

Women fell under the judgment of the court 
for “ coming to be churched without kercher, mid- 
wife, or wyves ;”’ or “not as other honest women, 
but comynge in her hatt, and a quarter about her 
neck,” or for ‘‘not coming in a vaille;” and one 
brisk housewife, striking out a bright idea on a 
rainy day, found that she had offended by “ hang- 
inge her lvnnen in the church to dry.” 


FACETIZ. 


THE witness on the stand had been bullyragged 
by the lawyer until his patience was exhausted. 

“ Now,” said the attorney, “you say you saw the 
prisoner draw his pistol?” 

“Yes.” 





People offended by | 








**Remember you are on your oath.” 

“I’m not forgetting it.” 

“You are sure you are telling the truth?” 

‘ Sure.” 

“No mistake about it?” 

“ None.” 

“You could n’t be persuaded into any other 
statement ?” 

Here the judge interposed. 

**Qh, let him go on, your honor,” pleaded the 
witness ; “he’s a lawyer, and he does n’t know 
the truth when he sees it, and I’m only too glad 
to show him how, so far as I can.” 


Mr. Jenks. I see that a new law in Ala- 
bama prohibits the selling of liquor within three 
miles of a church or school-house. 

Tue CoLone (from Louisville). 
rible blow to Alabama. 

Mr. Jenks. Think so? 

‘THE CoLoneL. I should say so. In three years 
there won’t be a church or school-house left in 
the State. — Life. 


That ’s a ter- 


THE following good story is told of Rufus 
Choate. One morning when he entered his office 
his clerk rose and said: “Mr. Choate, a gentle- 
man has just left here who wants you to undertake 
a case for him.” ‘Ah! And did you collect the 
regular retaining fee?” “1 only collected $50, sir.” 
The regular fee was $100, and in a reproving tone 
Mr. Choate said: “ But, sir, that was unprofes- 
sional, — yes, very unprofessional.” ‘* But, sir,” 
said the clerk, apologetically, and anxious to exon- 
erate himself from the charge, “1 got all he had.” 
“Ah,” said Mr. Choate, with a different expres- 
sion, “that was professional, — yes, quite profes- 
sional.” 

SoME people are too trusting for this world. At 
a recent trial the prisoner entered a plea of “ not 
guilty,” when one of the jury put on his hat and 
started for the door. ‘Ihe judge called him back 
and informed him that he could not leave until 
the case was tried. “Tried!” cried the juror, — 
“why, he acknowledges that he is not guilty!” 


At the trial of a breach of promise case, — the 
parties to which were a man of advanced years 
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and a young girl, —the judge remarked that this 
was another instance of the evil effects of “ engage- 
ments contracted between May and December.” 
Shortly afterwards the learned judge received a 
letter from a statistical society intimating that that 
body would be much obliged if he would favor 
them with an account of the facts from which he 
had derived the singular rule enunciated by him 
as to the infelicity of engagements contracted 
during certain months of the year, and adding that 
some of the members wished to utilize the infor- 
mation which might be thus afforded them in the 
shape of a paper to be read before the society 
with a view to public discussion. 


Legal Object Lessons. —II. 
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A COMMON CARRIER. 


“GENTLEMEN of the jury,” said a Belfast law- 
yer, “what kind of swearing has been done in this 
case? Here we have a physician, a man who, 
from his high and noble calling, should be regarded 
as one who would scorn to stain his soul with per- 
jury, or be guilty of giving utterance to an untruth. 
But what did he testify, gentlemen? I put the 
question to him plainly, as you all heard, ‘Where 
was this man stabbed?’ And what was his reply? 
Unblushingly, his features as cool and placid as 





though cut from marble, he replied that he was 
stabbed an inch and a half to the left of the medi- 
cal line, and about an inch above the umbilicus. 
And yet we have proved, by three unimpeach- 
able witnesses, that he was stabbed just below the 
railway-station.” 

*THE late Lord Eldon had occasion to discharge 
a coachman whom he suspected of purloining his 
corn. In a few days after he received a letter from 
a merchant, inquiring into the man’s character, 
and his lordship’s reply was that he was a sober 
and a good coachman, but he entertained suspicions 
that he had cheated him. The man came the next 
morning to thank his lordship for procuring him 
so excellent a place. ‘ My master,” said he, “‘was 
contented to find I was sober and a good coach- 
man ; but as to cheating your lordship, he thought 
it would puzzle a Philadelphia lawyer to do it.” 


NOTES. 


Wuy do American law journals — for instance, 
the “Weekly Law Bulletin ” — write “ syllabi” for 
the plural of “syllabus,” instead of “ syllabuses ” ? 
It is quite doubtful whether “ syllabus ” can prop- 
erly be called a Latin word, or even a Greek word. 
On the other hand, there can be no doubt what- 
ever about its having somehow become an Ameri- 
can word, and entitled as such to have “es” 
added to it to denote its plural. We may hear yet 
of “ omnibi’”’ for “ omnibuses,” and ‘ignorami ” 
for “ignoramuses,” and “ cauci” for “ caucuses.” 
— The Indian Jurist. 


A RECENT decision of Chief-Justice Paxson of 
the Supreme Court of Pennsylvania holds that the 
shooting at live pigeons from traps is not illegal. 
His honor says, — 


“It is doubtless true that much pain and suffering 
is often caused to different kinds of game by the un- 
skilfulness of sportsmen. A squirrel, badly wounded, 
may yet crawl to his hole, and suffer for many hours 
or days and die. So with birds. They are often 
badly wounded, and yet manage to get away only to 
suffer. It was not pretended that the act applied to 
such cases. The sportsman in the woods is not 
responsible for the accuracy of his aim under the Act 
of 1869. At the same time it is manifest that much 
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suffering would be spared wild game if sportsmen 
were better trained. 

* “It is conceded that the sportsman in the woods 
may test his skill by shooting at wild birds. Why, 
then, may he not do the same with a bird confined in 
a cage and let out for that purpose? Is the bird in 
the cage any better, or has it any higher rights, than 
the bird in the woods? Both were placed there by 
the Almighty for the use of man. They were not 
given to him to be needlessly tortured. Was there 
anything in the finding of the jury to show that the 
object of this association was to torture pigeons, we 
would not hesitate to sustain the judgment of the 
court below. But no such purpose appears, nor is 
there any finding that the defendant was guilty 
of needless and wanton cruelty. The bird was 
immediately killed as soon as its condition was 
discovered. 

“A distinction was pressed upon the argument 
between the case of a captive bird and one at large 
in the woods. In the latter case there is a necessity 
to shoot it in order to capture it for food or any other 
lawful purpose ; and if wounding results, it is an 
unavoidable incident, — while in the case of a captive 
bird, no necessity exists for putting it to death in this 
way. Some force may be conceded to this as an ab- 
stract proposition, but we do not see its application 
to the facts of the case. The right to kill the pigeon 
was and must be conceded; and there is no finding 
of the jury that its suffering was greater because of 
the manner of its death than if it had been killed in 
some other way. We do not say there might not be 
a violation of the Act of 1869 at a shooting-match, 
but in our view the facts found by the jury do 
not bring this case within it. The judgment is 
reversed.” 


Our jury trial, requiring the unanimous verdict 
of twelve men, is time-honored, inherited from our 
English ancestors; yet every lawyer and judge 
knows its uncertainty, and its value has become 
very questionable. In a recent case in Massachu- 
setts, involving quite an amount, and where to out- 
siders there seemed to be but little doubt what the 
verdict should be, there were three disagreements. 
At the last trial one of the jurors stated that during 
their deliberations they varied all the way from 
eleven to one for the plaintiff to eleven to one for 
the defendant. It was remarked that the one 
juror who refused to agree against the plaintiff 
was from the same town. Is or is not the French 
rule, permitting a verdict by eight out of twelve, 
the better way? In New Hampshire cases in- 
volving less than one hundred dollars can be 
referred to judges; and the result has been very 
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satisfactory. It has certainly largely diminished 
litigation and legal expenses. 


A LAWYER’S VALENTINE. 


THIs year of 1892, Saint Valentine’s the date. 
Now this indenture witnesseth : 
That of my whole estate, 

To her I love the best I give, to have and hole 
forever 

In full fee simple absolute, the true love of the 
giver. 

But lest the grantee in this deed should ever wish to 
alienate 

To others, from herself, the whole or any part of 
this estate, 

Unless she first shall have obtained from the said 
grantor his permission, 

And do the same with his consent, now, therefore, 

This express condition 

Is unto this said gift attached, That if she any part 
of this 

Conveyed estate, however small, shali give away, 
she owes a kiss 

To the said grantor in this deed, unless the said 
grantor relents; 

But if he does not, he may claim the penalty for 
each offence. 

And the said grantor herein named, in testimony of 
his love, 

Has set hereto his hand and seal, the day and year 
first named above. 

JAMES G. BuRNETT, in Puck. 


From the case of Stewart v. Benninger (27 
Weekly Notes of Cases, p. 381) the following 
extract is made : — 


“ According to the statement of the plaintiff, the 
defendant kept a very voracious set of hogs. They 
were suffered to run at large without rings or yokes. 
They were of the slab-sided, long-snooted breed, 
against whose daily and nocturnal visits there is no 
barrier. They were of an exceedingly rapacious na- 
ture; and six of them at one sitting devoured fifty 
pounds of paint, thirty gallons of soft soap, four 
bushels of ‘apples, and five bushels of potatoes, the 
property of the plaintiff. They raided the plaintiff's 
spring-house, upset his milk-crocks, and wallowed in 
his spring, and for several years foraged upon his 
farm, having resort to his corn, potatoes, rye and oats 
crops, to his garden, and to his orchard and meadow. 
They obtained an entrance by rooting out the fence- 
chunks and going under, or by throwing down the 
fences, or by working the combination on the gate. 
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These hogs were breachy, and the plaintiff notified 
the defendant several times to shut them up, and 
the last time told him if he did not shut them up he 
would; and the defendant replied, ‘Shut them up, 
and be d——d!’” 


Tue faculty of Northwestern University Law 
’ School, Chicago, has been reorganized. Judge 
Henry W. Blodgett, LL.D., recently appointed by 
President Harrison counsel for the United States 
in the Behring Sea Arbitration, continues Dean of 
the School and Professor of Patent and Admiralty 
Law. Four new professors have been elected, 
three of whom give their entire time to the School. 
These three are : — 

Nathan Abbott, A.B., LL.B., a graduate of Yale 
and former member of the Boston bar. Professor 
Abbott goes to Northwestern from the Michigan 
University Law School, where he had established 
a fine reputation as a teacher. 

Ernest Wilson Huffcut, B.S., LL.B., graduate 
of Cornell University, where he made a brilliant 
reputation, has resigned his position in the Law 
School of Indiana State University to accept the 
position offered him at Northwestern. 

Edward Avery Harriman, A.B., LL.B., who 
graduated at Harvard with high honors, and after- 
wards from the Boston University Law School, is 
the third of the new professors. 

Mr. John Maynard Harlan, A.B., LL.B., a gradu- 
ate of Princeton University, and one of the ablest 
of the younger men at the Chicago Bar, and a son 
of Mr. Justice Harlan of the Supreme Court of 
the United States, has been appointed Professor 
of Real Property Law. Mr. Justice Harlan him- 
self is Professor of Constitutional Law in North- 
western Law §$chool. During his absence from 
the country, as one of the arbitrators in the Behring 
Sea controversy, his place is to be filled by Mr. 
Justice Brewer of the Supreme Court. 

Among the special lecturers appointed we notice 
the names of Melville M. Bigelow of Boston, Chief- 
Justice Elliot of Indiana, Seymour D. Thompson of 
St. Louis, Judge Bunn of Madison, Judge Gresham 
of Chicago ; Charles H. Aldrich, Solicitor-General 
of the United States, Washington; Aldace F. 
Walker, former member of the Interstate Com- 
merce Commission, and Leroy D. Thoman, former 
member of the United States Civil Service Com- 
mission ; as well as John N. Jewett, one of the 
leaders of the Chicago Bar. Mr. Harvey B. 





Hurd and Judges Booth and Farwell continue 
in the School, where they have served for many 
years. 

The outlook for the School is full of promise. 





REVIEWS. 


THE July ARENA contains a richly illustrated 
paper on “Women in the Alliance Movement,” 
by Annie L. Diggs. A paper by H. A. Higgins 
on the * Basis of Currency,” in which he ably an- 
swers Mr. Carnegie’s A B C of money and Mr. 
Harter’s recent attack on silver. Among the politi- 
cal papers in this issue are: ‘“ Why the Democrats 
should elect the Next President,” by Hon. W. E. 
Springer, leader of the present House; “Why 
Republicans should elect the Next President,” 
by Hon. J. C. Burrows, M.C., from Michigan: 
“Why the People’s Party should elect the 
Next President,” by Hon. Thomas E. Watson, of 
Georgia. 

STARTING off to a summer resort, or for a week’s 
fishing, or upon a tramp with a gun, or to visit 
your relations in the country, there is one com- 
panion that you will not regret taking with you, — 
a copy of the July Cosmopo.iran. It contains a 
wide range of subjects for summer reading, — 
twenty-two articles, mostly illustrated. 


THERE are three interesting literary papers in 
the July New ENGLAND Macazine. One deals 
with Edward Augustus Freeman, the historian, and 
is by the well-known English essayist, William 
Clarke. Another treats of “The Socialism of 
James Russell Lowell,” and is by Edward Grubb, 
of the University of London; and the third is 
from the pen of Walter Blackburn Harte, the Bos- 
ton critic and story-writcr, and is devoted to “‘ The 
Antiquity of the Short Story.” Western readers 
will find much to interest them in the finely 
illustrated article, ‘‘ The Heart of Chicago,” written 
by Franklin H. Head. ‘ 


THE July Century is sufficiently summery in its 
contents, the opening paper being a readable and 
authentic account of the Great French landscape- 
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painter, Daubigny, with illustrations from his own 
work, portraits of himself, and pictures of his 
favorite haunts. 

There is a good deal of fiction in the number, 
including the last chapters of Dr. Weir Mitchell’s 
“Characteristics,” and also of the striking “ Nau- 
lahka,” by Messrs. Kipling and Balestier. The 
seeond instalment of “ The Chatelaine of La Trin- 
ité” is given; and the third instalment of Mrs. 
Mary Hallock Foote’s story of “The Chosen Val- 
ley,” which is being read with peculiar interest in 
the West. There are also short stories by Maurice 
Thompson, Charles Belmont Davis (a brother of 
Richard Harding Davis), and George Wharton 
Edwards. 

Tue contents of Lippincott’s Macazine for July 
are as follows: ‘“ White Heron,” a complete novel, 
by M. G. McClelland; “The Newspaper Illus- 
trator’s Story” (illustrated), by Max de Lipman ; 
**Peary’s North Greenland Expedition” (illus- 
trated), by Benjamin Sharp and W. E. Hughes; 
“Unc’ Ananias” (illustrated), by Molly Elliot 
Seawell; “Canoe Life” (Athletic Series, illus- 
trated), by W. P. Stephens ; “Geographical Fic- 
tion,” by Gertrude Atherton ; “Trials of a Pub- 
lisher,” by Agnes Repplier ; “ Ashes and Incense,” 
by Robert Burns Wilson ; “ An Old Boston Maga- 
zine,” by Joel Benton. 


Harper’s MacGazine for July contains several 
articles of national and patriotic interest, the open- 
ing paper, “ How the Declaration was received in 
the Old Thirteen,” containing a great deal of valu- 
able historical information. The usual complement 
of illustrated articles and fiction, all up to the high 
standard of this popular magazine, is provided for 
the delectation of its readers. 





THE July ATLANTIC offers its readers the follow- 
ing interesting articles: “General McClellan,” by 
Eben Greenough Scott ; “ In a Japanese Garden,” 
by Lafcadio Hearn; “ Chicago,” by Edward G. 
Mason ; “ Don Orsino,” XIV., XV., by F. Marion 
Crawford ; “ Unguarded Gates,” by Thomas Bailey 
Aldrich ; “ Arabian Horses,” by H. C. Merwin ; 
*‘ Looking toward Salamis,” by William Cranston 
Lawton ; “The American Idealist,” by Gamaliel 
Bradford, Jr.; “The Calumniator,” by Charlotte 
Fiske Bates; ‘A Florentine Episode,” in Two 
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Parts, Part First, by Ellen Olney Kirk; “ Politi- 
cal Assessments in the Coming Campaign,” by 
Theodore Roosevelt ; ‘The Prometheus Unbound 
of Shelley,” I., by Vida D. Scudder. 


SCRIBNER’S MacGazinE for July contains a striking 
article about the “ Poor in Chicago,” by Joseph 
Kirkland (the author of those very realistic novels 
of Western life, “Zury” and “The McVeys”). 
Mr. Kirkland describes graphically the various 
foreign quarters in Chicago, and the admirably 
organized special charities, such as Hull House, 
Liberty Bell, the Waifs’ Mission, etc. The num- 
ber is particularly rich in illustration ; the paper on 
“The Art of Ravenna,” by the Blashfields, being 
one of unusual artistic merit. Prof. N. S. Shaler’s 
article on “The Depths of the Sea”’ also contains 
some very curious pictures of the bottom of the 
ocean. 

There is abundant fiction in the issue, including 
two complete short stories, ‘The House over the 
Way” and “The Pianner Mares,” with the power- 
ful concluding instalment of Stevenson’s romance, 
“The Wrecker,” which has proved the most suc- 
cessful serial in the history of the Magazine. 





BOOK NOTICES. 


HAND-BOOK OF ALL THE DECISIONS OF THE Su- 
PREME COURT OF THE UNITED STraTEs, from 
its Organization to October Term, 1891. 
Part I., Index by Subjects. Part II., Index , 
by Cases. By H. D. Crarke, Librarian of 
the Court. The Lawyers’ Co-operative Pub- 
lishing Co., Rochester, N. Y., 1892. 1 vol. 
Law sheep, $7.50 net. 


To all practitioners in any of the United States 
courts, and to all who have occasion to refer to the 
United States Supreme Court Reports, this Hand- 
book will prove of great value. The duplex Index, 
giving not only the title of the case but the subjects 
discussed, date of the decision, and the judge who 
wrote the opinion, is in many respects quite as 
satisfactory as a full digest. Mr. Clarke, as libra- 
rian of the Supreme Court, has had exceptional 
training for work of this nature; and the result 
is perhaps more satisfactory than any other writer 
would have produced. We commend the work to 
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A TREATISE ON ATTORNEYS AND COUNSELLORS AT 
Law, comprising the Rules and Legal Princi- 
ples applicable to the Vocation of the Lawyer, 
and those governing the Relation of Attorney 
and Client. By Epwarp P. WeEEKs. Second 
Edition, revised and enlarged by the adjudica- 
tions of the last fourteen years, by CHARLES 
THEODORE Boone.  Bancroft-Whitney Co., 
San Francisco, 1892. 1 vol. Law sheep, 
$6.00 net. 


The first edition of this work was published in 
1878, and has been out of print several years. The 
subject is one of interest to every lawyer, and one of 
which, we regret to say, a lamentable ignorance is 
displayed by some of the profession. The usefulness 
of such a treatise cannot be doubted; and this new 
edition should meet with a good demand. 

This book treats of the various duties of the Attor- 
ney, Charges against; Disbarment of ; Summary Ju- 
risdiction of Courts over; What Contracts of, are 
Void as against Public Policy ; Compensation of, and 
Contingent Fees; Fees as Element of Damages; 
Right of Women to Practise; Authority of Attor- 
ney; Unauthorized Appearance of Attorney ; Power 
to Bind his Client; Negligent Acts of Attorney; 
and all the various duties and rights of both Attor- 
ney, Client, and Public are discussed in the light of 
the Judicial Decisions of England and America. 


THE Roman Law oF SALE, with Modern IIlus- 
trations. By JAMES MAcKINTOsSH, B.A. T. & 
T. Clark, Law Publishers, Edinburgh, Scotland, 
1892. 1 vol. Cloth (ros. 6¢.). 


The common law owes so much to the civil law, 
that the legal profession find a deep interest in the 
study of the latter; and this work by Mr. Mackin- 
tosh, in which he gives an interesting comparison 
of the Roman and the modern law of Sales, will be 
found to be not only very readable but of great 
value. 


THE PurRITAN IN HOLLAND, ENGLAND, and 
America. An Introduction to American His- 
tory. By Doucias CAMPBELL, of the New York 
Bar, Member of the American Historical Asso- 
ciation. Harper & Bros., New York, 1892. 
2 vols. Cloth, $5.00. 


This work of Mr. Campbell’s is certainly one of 
the most valuable additions to American History 
which has been given to the public for a long time. 
In the limited space at our command, it is impossi- 
ble to adequately review its contents, and we can 
only endeavor to briefly give some idea of the scope 





of the work. By the great mass of readers, who have 
always been taught to regard our institutions as of 
English origin, Mr. Campbell will be looked upon as 
an iconoclast of the first order; for he completely 
demolishes this time-honored belief, and demonstrates 
quite conclusively that we have scarcely an institution 
of English origin. Holland, and not England, was 
the source of our institutions and ideas. In a most 
interesting manner the author points out the various 
channels through which the laws and institutions of 
the Netherlands worked their way into the New 
England colonies, New York, New Jersey, Pennsyl- 
vania, etc. 

From Mr. Campbell’s summary of these laws and 
institutions, unknown in England, and derived di- 
rectly or indirectly from the Netherland Republic, 
— “itself the heir of all the ages,” — the reader can 
form some idea of the importance of this book, bear- 
ing the fact in mind that the history of each institution 
is traced out in full. This summary begins with the 
novel features of our written Constitution, and con- 
cludes with our modern legal reforms recently adopted 
in England, — reviewing, among other things, our 
free schools, free press, freedom of religion, our land 
laws, township system, written ballot, penal institu- 
tions, and charitable work. 

To the English or American lawyer who cares for 
the history of his science, this work will be of par- 
ticular interest. The author traces the history of 
legal reform in England, giving a full account of the 
changes proposed in the law of England by the 
famous committee on its reformation, of which Sir 
Matthew Hale was chairman. These reforms were 
borrowed almost entirely from the jurisprudence of 
Holland, which was itself the inheritor of Roman law, 
as weli as of Roman civil institutions. They were 
at the time rejected by the English Parliament, 
although they have since been taken up in detail, 
forming in large part the basis of modern English 
jurisprudence. Meantime America, under a Nether- 
land influertce, adopted them almost in their entirety; 
and hence it has been the leader, and not the fol- 
lower in all matters of legal reform for the English- 
speaking, world. 

Mr. Campbell is a delightful writer, and we heartily 
commend this work, as one not only of great his- 
torical value, but also as one of most absorbing 
interest. 


A TREATISE ON THE NEGLIGENCE OF MUNICIPAL 
CorPoRATIONS. By DwiGHT ARVEN JONES. Ba- 
ker, Voorhis, & Co., New York, 1892. One 
vol. Law sheep. $6.00 net. 


If those lawyers whose practice brings them into 
cases involving a knowledge of corporation law are 
not proficient therein, it certainly cannot be attributed 
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to any lack of excellent works upon the subject. This | 


trgatise by Mr. Jones has the advantage over other 


works on the same topic of being the latest publica- | 


tion, and consequently contains many cases of very 
recént date. The author appears to have treated his 


subject very fully, and in a thorough, painstaking | 


manner. The work will be found of much value to 
the profession. An idea of its scope and arrange- 
ment may be had from a list of the chapter headings, 
which are as follows : — 


Chapte 
I. Introductory Principles of the Law of Negli- 
gence. 
II. Early Instances of Municipal Liability for Neg- 
ligence. 


III. Dual Character of Municipal Corporations. 
IV. No Liability respecting Solely Governmental 
Duties. 
V. Liability for Failing in Solely Municipal Duties. 
VI. Liability for Neglecting Municipal Duties re- 
lating to Governmental Affairs. — Highways. 


VII. American Authorities as to Common Law Lia- 
bility for Neglect to Repair Highways. 
VIII. Extent of Liability for Neglect to Repair High. 


ways. 

IX. & X. Duties of Municipal Corporations. respect- 
ing Streets and Roads. 

XI. Duties in respect to Sidewalks. 


XII. Snow and Ice on Streets and Sidewalks. 
XIII. Bridges — Negligent Construction. 
XIV. Bridges — Neglect to Repair. 
XV. Statutory Liability for Neglecting Highways. 
XVI. Negligence in Public Work. 
XVII. Negligence as Owners and Managers of Prop- 
erty. 
XVIII. Respondeat Superior. 
XIX. Negligence respecting Ultra Vires Acts. 
XX. Notice. 
XXI. Proximate Cause. 
XXII. & XXIII. Contributory Negligence. 
XXIV. Evidence. 
XXV. Damages. 
A TREATISE ON THE Law or Witis. By JAMES 
SCHOULER, LL.D. Second edition. The Bos- 
ton Book Company, Boston, 1892. One vol. 


Law sheep. $5.50 net. 


When the first edition of this work of Mr. 
Schouler’s appeared, in 1887, the profession were 
quick to recognize its merits, and it was at once re- 
garded as a standard authority upon the subject of 
which it treats. Written in a clear, terse style, the 


author has succeeded in presenting the principles of 
the law of wills fully and thoroughly ; and the treatise 
is not only a most valuable working tool for the prac- 
tising lawyer, but is also an admirable text-book for 
students. The present edition has been personally 
revised by the author, and all the citations are 





brought down to date, making the work much more 
complete and satisfactory than ever. 


Tue Evements or Crimmnat Law PRINcIPLes, 
PLEADING, AND PROCEDURE. For the use of 
Law Schools and Students. By IRvinG Browne. 
The Boston Book Company, Boston, 1892. 
_ Leatherette, $2.00 net. Law sheep, $2.50 net. 


This is one of the best elementary treatises for the 
student’s use which has come to our attention for a 
long time. It is a plain, straightforward, practical 
exposition of the subject of criminal law, just what 
we should expect from such an author as Mr. Browne, 
whose long experience as a lecturer in the Albany 
Law School has admirably qualified him to minister 
to law students’ needs. It cannot fail to find favor 
with law schools. 


A TREATISE ON MortcaGE INVESTMENTS. Appli- 
cable to Investments generally in Farm and City 
Property Mortgages. By Epwarp N. Darrow, 
Minneapolis, Minn., 1892. One vol. Paper. 
$1.00. 


This is a timely little book, in view of the great 
development within the past few years of the desire 
to invest in what are known as “ Western mortgages.” 
The author, who is evidently experienced in such 
matters, gives sound advice as to how to make intel- 
ligent and judicious selection of such securities, and 
also how to attend to the details of such investments. 
Those contemplating placing their money in securt- 
ties of this nature will do well first to read this work. 


A TREATISE ON THE APPELLATE PROCEDURE AND 
TRIAL PRACTICE INCIDENT TO APPEALS. By 
Byron K. Exziorr and Wiiuiam F. ELLiorr. 
The Bowen- Merrill Company, Indianapolis, 
1892. One vol. Lawsheep. $6.00 net. 


The reputation of the distinguished authors of this 
treatise would of itself be a sufficient guarantee of its 
excellence ; and a careful examination of its contents 
shows the work to be one which cannot fail to be of 
the greatest aid and value to the practitioner. The 
‘subject is one which has never before been fully and 
satisfactorily treated by itself, but in this volume the 
authors have certainly practically exhausted the sub- 
ject. Written in aclear, terse style, the text is easily 
understood, and information upon any desired point is 
gained at the least possible outlay of time and patience. 
The authorities cited seem to be well selected, the 
arrangement of topics is admirable, and the table of 
contents and index all that could be desired. Wecan 
honestly commend this treatise to the profession as a 
most valuable assistant. 
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